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Value determination. Continuing his series on the meaning of 
“actual cash value” as used in the 1943 standard fire policy, Professor 
Walter Williams of Indiana University considers the responsibility 
for the determination of commercial real property value in the article 


beginning at page 7. 


Professor Williams delimited the cash value study to the field of 
commercial real property because, as he explains, “the difficulties in 
ascertaining the value of such property are more serious and tend to 
include the problem areas involved in valuing other types of assets. 
For example, when assets are frequently bought and sold (such as a 
storekeeper’s inventory), the value of the goods is usually determined 
by the pertinent market price of such items.- When commercial build 
ings are frequently traded (which is unusual), market price is a valid 
measure of the value of the structure. Residential property presents a 
similar valuation problem to commercial real property but is less com 
plicated because of a more developed market for housing. Other assets 
that are infrequently traded, such as heavy machinery, present diff- 
culties to the individual setting their value similar to those confront- 
ing the person valuing nonresidental real estate. Hence, by limiting 
the scope of the dissertation to the problems surrounding the determina 
tion of the actual cash value of commercial real property, the author 
has merely sharpened the focus of his analysis without by-passing any 


of the major difficulties in ascertaining the actual cash value of all 


ty pes of property.’ 


The author is assistant professor of insurance, School of Business, 
Indiana University. 


Negotiated health plans. It has been said of collectively bar 
gained health insurance plans that they are a large-scale waste of 
funds conducive to managerial indifference and corruption. In the 
same vein, some maintain that because negotiated plans seek out the 
best buy they are defeating the community rating systems and may 
even create a new class structure in American society. On the other 
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hand is an affirmative claim that bargained plans have improved both 
the quantity and quality of medical care for the beneficiaries, about 36 
million of them at the end of 1958. 


In the article beginning at page 14, detractors and exponents are 
both represented in an effort to trace the possible future of these plans 
The author is Anne R. Somers, research associate at Haverford Col 
lege, Haverford, Pennsylvania, and adviser to the Foundation on Em 
ployee Health, Medical Care and Welfare. 


The thing itself speaks. The doctrine of res ipsa loquitur does not 
always speak for itself. When the issue at trial is the alleged negli 
gence of physicians and hospitals, the doctrine of “the matter speaks 


for itself” has a limited but very real application, an explanation of 
which begins at page 20. 


Joseph D. Bulman, an attorney in Washington, D. C., divides his 
discussion of res ipsa loquitur into two parts: as it applies to an allega 
tion of the direct liability of a physician, and as it applies to the vicari 
ous liability of a hospital. The doctrine is properly postulated in 
that class of malpractice suits where the patient is unable to allege 
specific acts of negligence, but has come out of treatment with an 
untoward result that could not have occurred without negligence. The 
vicarious liability of hospitals complicates the use of the doctrine with 
the necessity of proving the master-servant relationship. 


Punitive damages. The current theory of automobile negligence 
is built around the concept that the blameless injured party has the 
right to be restored to his former position, usually through the services 
of the defendant’s insurance company. The protection that insurance 
affords, however palliative it may be to the insured’s financial con- 
dition and the injured’s physical condition, does not have the power 
to prevent accidents. 


It is suggested in the article at page 27 that punitive damages may 
accomplish in fact what compensatory damages can accomplish only 
in token, and that injuries can be prevented where now they are only 
assuaged, The need to strengthen the notion of blame in tortious 
conduct is advanced by Ben H. Logan, assistant vice president of the 
Employers Reinsurance Corporation in Kansas City, Missouri. 


Tortious dogs. The frequency of lawsuits rising out of personal 
injuries inflicted by fractious dogs has necessitated statutory regula 
tion in 26 states. These dog-liability statutes, in most cases, represent 
a considerable alteration in the common rules of liability. The differ 
ences are elucidated, together with the defenses against liability still 
available, in the article beginning at page 33. At the most, the de- 
fenses of intentional provocation, contributory negligence and assump- 
tion of risk are permitted, with limitations varying from state to state. 
The author is David B. McCurnin, a claims attorney for the Western 
Mutual Insurance Company, Des Moines, Iowa. 
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News and Opinions 


Persons and Events 
Dwight M. McCracken, vice president of the Liberty Mutual In 


surance Company, Boston, has been elected chairman of the board of 
governors of the Insurance Institute for Highway Safety. He suc- 
ceeds Thomas C. Morrill, vice president, State Farm Mutual Automobile 
Insurance Company, Bloomington, Illinois. Russell I. Brown was re- 
elected president of the ITHS and Richard O. Bennett was re-elected 
secretary-treasurer. The institute was established in 1959 by the 
three casualty insurance associations, representing more than 500 
companies and writing about 80 per cent of the nation’s automobile 
insurance. 


J. Henry Smith, underwriting vice president for the Equitable 
Life Assurance Society of New York City, has been elected chairman 
of the executive committee of the Medical Information Bureau for 
1961 to succeed Dr. J. Grant Irving, chief medical director, Aetna Life 
Insurance Company, Hartford. Dr. Edson E. Getman, second vice 
president and chief medical director, New York Life Insurance Com- 
pany, has been elected vice chairman of the executive committee. An 
nouncement of the elections, released by the Institute of Life 
Insurance, was made by Dr. Irving and Joseph C. Wilberding, execu- 
tive secretary of the committee. 

\t a recent meeting of the board of directors of Liberty National 
Life Insurance Company (Birmingham), Frank P. Samford was 
elevated to chairman of the board of directors and Frank P. Samford, 
Jr., was elected president of the company. The elections were dis 
closed in a release of the Life Insurers Conference. 


Ernest W. Furnans, Jr., has been named associate general counsel 
and Robert K. Berry assistant general counsel in the law department 
of the Massachusetts Mutual Life Insurance Company. Mr. Furnans 
joined the company in 1952 as an attorney, was appointed assistant 
counsel in 1956 and assistant general counsel in 1957. He has served 
as a member of the Federal Estate and Gift Tax Committee and the 


1LJ— January, 1961 





Committee on Pensions and Other Deferred Compensation, Section 
of Taxation, American Bar Association, and is currently a member of 
the Committee on Insurance Companies, Section of Taxation, Ameri- 
can Bar Association. 

Mr. Berry left the company in 1928 to enter Boston University 
where he was graduated with honors from the school of law. He was 


appointed assistant counsel in 1952 and associate counsel in 1957 

Carl A. Hulbert, former Commissioner of Insurance for the State 
of Utah, has been appointed western counsel for the National Associa- 
tion of Independent Insurers. The appointment was announced by 
Vestal Lemmon, NAII general manager. Mr. Hulbert will provide 
liaison with NAII member companies, state insurance departments, 
and local legislative representatives in NAIC Zone Six states plus 
other western states. His office is at 1055 East Twenty-first South, 
Salt Lake City. 


The Health Insurance Association of America’s 1961 Group In 


surance Forum will be held February 13 to 15 at the Biltmore Hotel 
in New York. The Health Insurance Institute advises that Millard 
Bartels, HIAA president, and chairman of the insurance executive 
committee of the Travelers Insurance Company, will keynote the 
three-day meeting. A symposium on “The Rising Costs of Health 
Care and Their Effect on the Future of Voluntary Health Insurance,” 
will be featured, as wellas a series of workshop sessions. 


The Forum program was developed by the 1961 Group Forum 
Subcommittee, under the chairmanship of A. S. Beebe, vice president 
and manager, group department, Paul Revere Life Insurance Company. 

Dean W. Page Keeton, School of Law, University of Texas, and 
currently president of the American Association of Law School 
Teachers, has announced completion of plans for Law-Science Week, 
to be held at the law school in Austin, from Monday through Saturday, 
February 13-18, 1961. The course will feature almost a hundred 
lecturers, medical and legal, and is open to lawyers, insurance company 
personnel and others professionally concerned with personal injury 
problems. For information write Dr. Hubert Winston Smith, director 
of the Law-Science Institute, University of Texas Law School, 2500 
Red River Street, Austin 5, Texas. 


The New York Chapter of the Chartered Life Underwriters will 
hold its Thirteenth Annual Estate Planners Day on April 26 at Town 
Hall, New York City, Wilbur Neustein, CLU, The Prudential Insur 
ance Company, is chairman of the Estate Planners Day Committee 
and he has announced that the committee has planned an educational 
program of interest to attorneys, accountants, field life underwriters 
and business executives. 


The Fire and Inland Marine Conference will be held February 
9 and 10 at the Conrad Hilton Hotel in Chicago, Illinois. The 
preliminary announcement from the Conference of Mutual Casualty 
Companies mentions some of the subjects to be treated, among them: 
“Uncontrolled Inland Marine Classes,” “Newest Trends in Com- 
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mercial Lines Packaging and the Underwriting Requirements,” “Pub- 
lic and Institution Property Form,” “Mutual Loss Research Bureau 
and Its Services,” and so forth. The registration fee is $5 per person, 
and Carter H. Grinstead, executive secretary of the conference, sug- 
gests that reservations be made early. 

Western Reserve University’s Law-Medicine Center will offer a 
new four-part program entitled “Anatomy for Lawyers” for persons 
whose work involves medicolegal knowledge. Part I will begin 
February 20 of this year and will be held each consecutive Monday 
through May 29, from 7:30 to 9:30 p. m. Part II will be held in the 
fall; part III in the spring of 1962; and part IV in the fall of 1962. 
Oliver C. Schroeder, Jr. is the director of the Law-Medicine Center 
and may be contacted at the university. 


LIAA Meeting 

The fifty-fourth annual meeting of the Life Insurance Association 
of America was held last month in New York, and a number of 
authorities appeared to give their expert appraisal of the progress 
achieved in various areas of importance and interest to life insurers. 


Henry G. Glenn, general counsel for the association, reported on 
its state legislative and legal activities through 1960. Undertaking 
three comprehensive objectives, the association seeks to resist exces- 
sive taxation, participate in litigations of general interest to the busi 
ness, Sustain insurance code revision work, keep track of the thousands 
of legislative and departmental developments which affect the insur 
ance industry, and maintain a cooperative liaison with the NAIC in 
all matters. 

Looking forward to 1961, Mr. Glenn outlined the ALC-LIAA 
programs of constant examinations of proposed legislation possibly 
harmful to any phase of life or accident and health insurance. On the 
affirmative side, the associations will sponsor 1958 mortality table 
amendments to the Standard Nonforfeiture and Valuation Laws in 
ten states. 


The New Frontier 

The insurance industry will necessarily be more active in the 
political field than it has been in the past. This fact will require more 
careful planning, better communication within the business and more 
time devoted to a better understanding of developments as they unfold. 
Eugene M. Thoré, vice president and general counsel of the Life Insur 
ance Association of America, expressed these views before the mem 
bers of the association at their meeting in New York. Mr. Thore, 
addressing himself to the incoming administration's proposed “new 
frontier” legislation and its implications for the insurance world, pre 
dicted that the greater use of government power by the new adminis- 
tration would be less extensive than it first appeared and the legislative 


pace more leisurely 
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Responsibility for the Determination 


of the Value of Commercial Real Property: 
An Unsolved Problem 


By WALTER WILLIAMS 


In this study the author considers not only the courts’ interpreta- 
tion of the meaning of “actual cash value,” but also that employed 
by insurance companies, appraisal firms, and the like. The article 
is the second in a series attempting to define the term “actual cash 
value” as regards commercial real property in the standard fire policy. 


HIS PAPER IS DEVOTED to a consideration of the question 

of who should be responsible for the determination of the value 
of commercial real property at the inception or renewal of a fire 
contract. In an earlier article, the author discussed the problems of 
the declining rigor of the indemnity concept; and in a forthcoming 
paper, he will consider the unsettled no-depreciation controversy 
as it presently exists in the American courts. The question of who 
shall determine the insurable value of property at the issuance or 
renewal of a fire policy is a related, although infrequently considered, 
pre yblem. It is probably best viewed as an outlying p cket of confusion 
about which there is little legal or practical accord. However, the 
answer to the question of value responsibility is an important aspect 
of the over-all problem of the determination of insurable value itself. 

If the insured is the party solely responsible for value determina 
tion, the courts may rule that the strict indemnification concept of 
value provides the needed safeguard to the insurance company against 
the threat of an unscrupulous insured overvaluing his property. On 
the other hand, if value determination is at least partially a respon 
sipility of the insurance company, the court’s interpretation of value 
may be quite different. The court may feel that a strict indemnification 
concept of value is an artifice employed by the companies to thwart 
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The author is assistant professor 
of insurance at Indiana University. 


the 
over-valuation is the responsibility (at 


an “excessive” claim, in which 


least, in part) of the insurance company. 


In interviews with various groups’ 
the consensus of those questioned was 
that the insured is solely responsible 
for the the value 
However, the con 


determination of 
of his property. 
tention that the insured is solely re 
sponsible for value determination is 
in no way proven by existing evidence. 
In fact, three lead 
the author to the 
present the cannot be 
considered as solely 


factors 
that at 
insured 


separate 
believe 
time 
responsible for 
value valued 
policy laws place at least partial re 


determination, First, 


* Representatives of the following groups 


expressed this opinion: lawyers, insurance 


company officials, adjusters (company and 


bureau), appraisal firms and auditing con- 


cerns. The insurance companies especially 


are almost dogmatic in their view of re- 


below, 
their 


sponsibility, yet, as will be shown 


their actions do not always follow 


stated convictions 


“Several states have statutory 


require 


ments within the valued policy legislation 


concerning the responsibility for value de- 


termination by the insurer. This topic will 


be considered in detail in one of the sub- 


sequent articles in 
will a later 


pape! 


*This phase 
section of the 


‘ 


It is not 
panies to provide 


uncommon for insurance com 
a service appraisal of the 


order to aid 
ascertaining insurable value. Of 


insured’s property in him in 
course, the 


companies attempt to hedge their estimates 


of value so as to negate the legal effective 


8 


sponsibility for the determination of 


values upon the insurer.* Secondly, 
while cases dealing directly with the 
problem of responsibility are so scarce 
that a general statement of the courts’ 
attitude cannot be made, the tendency 
of the courts to adhere to the “paid 
premium doctrine” * is strong evidence 
that the bench does not absolve the 
insurer of all responsibility. Thirdly, 
the practice of some insurance com 
panies in providing a rough estimate 
of value to the insured as a means of 
service (nonprice) competition miti- 


their statements as to the in 


gates 


sured’s responsibility.‘ 


letter of an 


company is fairly typical 


ness The following insurance 


Gentlemen 


In accordance with your request we have 


property in caption. In our 


1e estimated sound value is $ 


surveyed the 
I 


opinion t 


The estimated sound value (cash value) 


above is prepared for insurance 
purposes only. It is made 


as stated 
from a compari 


son with cost of similar structures, based 


on judgment and supported by a check 


of prices of materials and labor in the 
vicinity. It is also adjusted for permissible 
exclusions as provided in the 
should not be 


detailed 


insurance 
coverage It considered the 


equivalent ota and certified ap 


praisal 
Very truly yours, 


wording of this letter, it is 
that 


hand in the 


De Spite the 


difficult to refute the statement some 


insurance companies have a 


determination of insurable value 
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Practical Problems 
of Value Responsibility 


Consideration of groups that might 
have responsibility for value determi- 
nation.—The difficulties of determin 
ing value plus the high 
detailed the 
complicate the responsibility question. 
While the typical insured may be as 


good a judge as anyone as to the value 


cost ot 


appraisal in shortrun 


of his inventories, there is no reason 
that he 
pertness in the complicated area of 


Furthermore, the 


to assume will have any ex 
building valuation. 
typical small businessman who already 
views insurance expenditures as a 
necessary evil will hardly be amena 
ble to the suggestion of a detailed 
The company, 
also, is somewhat “value shy”’ for three 


appraisal. insurance 
reasons, namely, the fear of estoppel, 
the effect of appraisal cost upon the 
rate structure, and the threat (already 
partially occurring) of “shopping in 
sureds.” 


The current inflation has increased 
the dangers involved in an insurance 
company value estimate. With prices 
showing an upward spiral, the insured 
will generally be faced with the prob 
too little 
surance purposes. 


lem of insurance for coin 
If the insured can 
produce a company value estimate, 
showing that he relied upon it to his 
detriment, he defeat the 


ance company’s claim of a coinsurance 


may insur 


deficiency. 
It is a general rule that insurance 
companies make some kind of an ap 


praisal for underwriting purposes 


prior to accepting a commercial risk. 


The author uses the term “shortrun” 


merely to indicate that, particularly for the 


small businessman, the immediate outlay 


for an appraisal may loom large in his ex 


pense budget. The longrun effects, on the 


other hand, such as furnishing a better basse 


for determining insurance coverage, for 


supporting tax claims and for controlling 


assets may turn the appraisal into a saving 
But, dearth of 


it would appear that the 
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The appraisal is often a part of a 
safety inspection with the inspector’s 
value examination being cursory. Value 
is then estimated by means of a short- 
cut approach such as the square-foot 
approach. Such a method is regarded 
as far less trustworthy than a detailed 
appraisal such as that made by an 
independent appraisal company. How 
the the latter 
probably have an adverse effect upon 


ever, cost of would 
the rate structure, for such appraisals 
and 
competence possessed by few insur 


are time consuming require a 


ance staff men.‘ 

“Shopping the streets.”—-The fear 
of “shopping insureds” may be the 
major reason that the insurance com 
panies have remained upon the periphery 
of value responsibility. The following 
account interview with an 
appraisal expert shows the nature of 
During the 1930's 


from an 


“shopping insureds.” 
several of the large insurance com 
valuation 


The interviewed 


panies made a service 
available to clients. 
appraiser was working as an independ- 
ent receiving appraisal assignments 
from the companies. He said he would 
frequently get a call from a company 
asking him to check an appraisal 
setting the value of a building at 
$700,000 because the prospective client 
reported another insurance company 
had him a $600,000 
The interviewer felt certain that the 
$600,000 the 
value of the property, since, knowing 
the 


that period, he kept his own estimate 


given estimate. 


estimate was below 


competitive setting existing at 


believed at all valid 
He felt that the client, in etfect was 


as low as he 


appraisals with small firms is evidence tha 


shortrun considerations are 
effects of the detailed 


governing 


The adverse 


T 
| 
praisal are again the shortrun view In 


the longrun, gains trom greater underwrit 
ing information and less controversial value 
offset the 


possibility of 


might initial outlay However, 


this longrun gain is lessened 


by the existence of the threat discussed in 


the next section 





the best 
the 


of responsibility for value was lifted 


“shopping the street” for 


(cheapest) bargain. Once onus 
from the shoulders of the insured, he 
was able to play one insurance com 
pany against the other, driving down 


the value estimates. 


The question of “shopping insureds”’ 


and 
the 


raises questions of motivation 
5oth the insured 
the insured viewed insur 
proper 


ethics for and 
insurer. If 
the 


normal and necessary operating ex 


ance in perspective as a 


pense providing protection against 
certain risks, he would probably seek 
the better as opposed to the marginal 
product. It appear that the 
insured’s responsibility becomes much 
involved. 


best 


would 
greater if stockholders are 
In such a case, his duty is to 
the 
The next logical question is why the 
would 


protect stockholders’ interests. 


insurance lower 
their 
some of the element of the gamble 


companies 
estimates. Insurance retains 
“maybe it won't burn, can’t pass up 
the premium on a $600,000 risk.”” But, 
operating in such a manner tends to 
influence the adjusting policy of the 
company. There is the pressure from 
an insufficient premium flow tending 
the follow harsh 
adjustment procedure. The implica 
carried on, but little 
The point is that 


to make company 
tions can be 
would be 
bargaining for value may lead to bar 


gained. 


gaining all the way through the loss 


with value losing all semblance of 


objectivity. 


Court Rulings— 
Sparsity of Decisions 

The lack of court decisions directly 
in the area of value responsibility is 
inexplicable. In fact, the author could 
find no case of a direct ruling stating 
that the insured (or insurer) 
responsible for value determination. 


Was 


* Friel 7 
pany, 71 F. Supp. 761 (Pa., 


10 


National Liberty Insurance Com 
1947). 


One however, implies that the 


the 


Case, 


burden with insured. 


rests 


The facts of the case 
\t the request of the 
insurance 


Friel case. 
are as follows: 
the 


insured, company ap 


praised his apartment building stat 
ing that the pres-nt day insurable value 


1941, was $174,865 with 
(SO pet 


carried 


on October 23 
a coinsurance requirement 
$139,900. 
was $150,000. The building burned on 


February 27, 1944, and the insurance 
$236.4 71.90. 


cent) of [Insurance 


company set a value of 
making Friel a coinsurer. The plain 
tiff claimed that the insurer was estopped 


from denying the earlier valuation 


the insurance 


pany, the judge said 


‘A fire insurer 
23, 1941, in 


an appraisal of insured property, fur 


In ruling for com 


which on October 


response to request for 
nished an estimate of “present day” 
replacement cost, was not obligated to 
subsequent in 


appraise insured of 


valuation, and not 
that the property 
> 


greater value on February 27, 


creases in was 
estopped to deny 
had a 


1944, 


it affected liability of insurer for differ 


when fire occurred, insofar as 
ence between face amount of policy 
and amount paid by insurer in con 
formity New Standard 
Percentage Co-Insurance Clause 761. 


with Jersey 


“Nor can I ascribe to the defendant 
the that the plaintiff 
would continue to rely on the valua 
October 23, 1941, for 


an indefinite period of time, or until 


expectation 


tion given on 
he was advised on a change therein; 
on the contrary, the defendant, as a 
reasonable insurer, was certainly en 
titled to expect that the plaintiff, as 
a reasonable property owner, would 
realize that the valuation of the prop 
erty would necessarily vary with subse- 


Is 


quent changes in economic condition.’ 


°71 F. Supp., at p. 764. 
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The only other case cited in the 
literature implying responsibility is a 
New York The 


by the court from which the implica 


decision. statement 


tion as to responsibility was drawn 


is as follows 


“Plaintiff (the insured) was at liberty 
under this 
take out such would 
afford him full indemnity in case of 


a loss, but he evidently preferred 


(coinsurance) clause to 


msurance as 


not 
to pay the additional premiums inci 
dent thereto, and he thereby elected 
to become a coinsurer, so far as the 


defendant is concerned, to the extent 


9 


of the loss =..." 


Agent’s estimate of value.—A corol 
lary question is that of the binding 
effect of an agent’s statement of value 
As the main 
insurance having contact 
the 
quently asked by the insured to ex 


company 


with the insured, agent is fre 


press his opinion as to the value of 


property. In an atmosphere of almost 
no cases, the courts seem to favor the 
view that an agent's estimate of value 
is only a guess as to value, not bind 
ing upon the company. The statement 
below is from a case involving mer 
chandise, but the court cites as prece 


dent a Texas case '° involving realty 


“Any statement made by the agent 
as claimed by appellee in the testi 
referred to above to the extent 
it purported to indicate the value of 
the property in the store of appellee 


mony 


was the expression of an opinion by 
the agent and was not the statement 
or cact.° ™ 


The statement that the company 


will not be estopped because of an 


’ Aldrich v. Great American Insurance Com 
pany, 186 N. Y. S. 569, 577 (1921). 

” Murray Company v. Gilbert, 80 S. W. 2d 
805 (1935). 

" Borden General Insurance Company of 
America, 59 N. W. 2d 141, 148-149 (Neb., 
1953). 

2 Adley M. Schulman, “Insurance Valua- 
tion and Adjustment of 


Fire Losses on 


Value of Commercial Real Property 


representative of the 


agent’s estimate has been challenged 


by Schulman. He observes: “The 
company has been estopped in other 
(than California) jurisdictions.” 


However, in the footnote to this state- 


12 
ment, he cites only one decision '* favor 
ing estoppel while citing also the above 
The Smith 
under a valued policy statute prohibit 
ing the insurance company from deny 
The 


fact that the agent was the one who 


cases. case was decided 


ing value after it was once set. 


determined value in the case was im- 
material. Hence, the few cases con 
cerning both the insurance company 
and the agent appear to imply a re- 
sponsibility of the insured to deter 
mine value. 

On the other hand, the courts’ fre 
quent adherence to the paid premium 
doctrine appears indirectly to mitigate 
this faintly marked tendency toward 
considering the insured as solely re 
sponsible for value determination, The 
blatant interpretation of this 


doctrine carries the implication that 


most 


the purchase of a standard fire con 
tract relieves the policy buyer of the 
risk of any monetary outlay in the event 
of a partial loss covered by the con 
tract (or perhaps more accurately, 
up to the 
following 


4 


face of the policy )." The 
quotation is indicative of 
this view 

“Bearing in mind that the purpose 
of the contract was to indemnify the 
owner against loss, we think the chan 
cellor adopted a rule that fair 
and just and that the property should 


Was 


have been placed in as nearly as pos- 
sible the same condition that it was 
before the loss, without allowing de 
preciation. Certainly it was not in 
California Law v. Southern 
California Practice,” 5 U. C. L. A. Law 
Review 253, n. 29 
* Smith Aetna Insurance ( 
S. W. 682 (Mo., 1925). 

“The origin and importance of this doc- 
will be 


Dwellings 


ymipany, 269 


trine discussed in greater detail in one 


of the subsequent articles in this series 





tended that the repairs be made with 
materials that were not new. If de- 
preciation were allowed, it would cast 
upon the owner an added expense which 
we do not believe was contemplated by 
the parties when they entered into the 


insurance contract.” ** (Italics supplied. ) 


In the above ruling, the court in- 
terprets indemnity not as a guarantee 
to restore the insured to the position 
he occupied just prior to the loss, 
but rather as a guarantee against pe 
cuniary outlay (up to the face of the 
contract). While a direct connection 
cannot be drawn between the paid 
premium doctrine and the thesis that 
value responsibility is in part the 
responsibility of the insurer, they ap- 
pear to be part of the same type of 
court philosophy—a philosophy which 
seems to hold the insurer as a guar 
antor up to the face of the policy 
against pecuniary outlay in a partial 
situation. 
Gulf Breeze Cottages case, the court 
permitted a deduction 
for several ten-year-old roofs in as 
certaining total value for coinsurance 
purposes but disallowed depreciation 
on the same 
the value of the loss. 
court did not 


loss For example, in the 


depreciation 


roofs in determining 
Although the 


discuss specifically 


the question of value responsibility, the 
nature of their ruling does not appear 


to add credence to a statement that 
the insured is solely responsible for 
value determination. Thus, while there 
does not exist a direct relationship 
between the thesis that the insured 
is solely responsible for value deter 


Gulf 


"Glen Falls Insurance Company ~ 
Breeze Cottages, 6 FirE AND CASUALTY CASES 
850, 38 So. 2d 828, 830 (Fla., 1949). 

* The author has been careful to qualify 


his remarks with words such as “appears 
to be” and “seems to hold.” He is attempt- 
determine the rationale of 


ing to courts 


that are far from articulate concerning the 
points under discussion. Hence the hedging 
terms are a caveat to the reader indicating 
that the author’s statements cannot be fully 
documented. A further comment on the 


thinking of the courts is apropos. As the 


12 


mination and the paid premium doc- 
trine, in juxtaposition, they appear 
to flow from diametrically opposite 
philosophies." 


No Immediate Solution 

Evidence does not support the pre 
viously mentioned generalization by 
those groups the author interviewed 
that the insured is solely responsible 
for value determination. First, court 
cases on the specific subject of value 
responsibility are so few in number 
that no definite conclusion can be 
reached as to the attitude. 
However, the tendency in the courts 


courts’ 


to promulgate the paid premium doc 
that the 
courts do not accept the thesis that 


trine appears to indicate 
the insured is solely responsible for 
value determination. Secondly, sev 


eral valued policy statutes require 
specifically that the insurance com 
pany must determine property value. 
Thirdly, insurance companies frequently 
provide service appraisals which, in 
effect, establish the value of property 
for insurance purposes. Many com 
panies are opposed to such appraisals 
and undertake such activity only when 
forced to do so by the exigencies of 
On the other hand, the 


service appraisal may be used by the 


competition. 


“marginal” company as an important 
selling device. In light of these three 
factors listed above, the author con 
cludes that the question of sole re- 


sponsibility for value determination 


reader may have discerned, the author has 
link 


premium doctrine and the precepts support- 


implied a possible between the paid 
ing the no-depreciation decisions 
Gulf Breeze Cottages 
used as a prime example of the latter. Thus, 
behind the 
becomes so intertwined that it is probably 


For ex 
ample, the case 1s 


the rationale various decisions 
discuss any 


without at 


impossible to one aspect of 


least indirectly 
facets of the 
courts’ basic philosophy of value determination. 


court thinking 


considering complementary 
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cannot be settled conclusively at the tract and for maintaining adequate 
present time. The fact that sole re- coverage according to the terms of the 
sponsibility for value determination coinsurance clause during subsequent 
cannot be affixed with certainty is a periods. With value responsibility 
factor contributing to the lack of ob- actually spelled out in a state statute, 
jectivity in the determination of the courts would probably be more ame 
insurable value of commercial real nable to strict indemnification interpre- 
property. tation of value. However, for two 
: : reasons the author doubts the practi 
If the insured were solely respon eee 5 roe 
OR CBE pi ; cal feasibility of such a statute. First, 
sible for ascertaining the value of his he ne ai 
x Fe : : ao ; the passing of a responsibility statute 
property, the pattern of value detet S. : 
; th: hs ; ; would require legislative action afhx- 
mination would be greatly simplified. “bili aie 
. . . ing responsiDility upon a signincant 
and would enhance value objectivity 5 —— y Ul eee ae 
' ‘ Ee eo ee ae : number, if not the majority, of a1 
in the American courts. For ex a : he 
ia individual legislator’s voting constitu 
ample, let us assume that a rigidly : - a 
; % ents. Secondly, the “marginal” in 
enforced state statute made unlawful eit . ; 
ae pee surance companies may fight against 
the giving of advice as to property . ol 
S | ea _ “ losing the service appraisal as a sell 
value by insurance anies and 3 
-_ y imsurance companies and ing device. Hence, the unsettled ques 
the + agents. Che insured with the tion of the sole responsibility for value 
possible help of his advisers (other determination will probably continue 
than representatives of the insurance to be a factor contributing to the 
difficulties within the courts of estab 
for setting the value of property at lishing the value of nonresidential 


the inception of the insurance con- real estate [The End] 


company) would be solely responsible 


SPACE PROBE 


Dr. Wernher von Braun, rocket-and-space expert and director of 
the George C. Marshall Flight Center of the National Aeronautics 
and Space Administration, projected a picture of manned stations in 
space and flights to the moon for members of the LIAA at their annual 
meeting. The “Saturn” space carrier vehicle program, headed by 
Dr. von Braun, has evolved into a long-range development plan that, 
through continuous development of “building-block” upper stages, 
will provide “not only a substantial early payload capability but a 
final configuration that will exploit the maximum capability of the 
Saturn first stage.” Proved stages of early Saturns will be used as 
integral parts of advanced Saturns. For example, the potential 
advanced configuration called C-2 results from the addition of 


one 
upper stage to the C-1 configuration. C-1 is a three stage vehicle 
expected to be operational by 1964. It will be approximately 185 feet 
high and will weigh about 1,160,000 pounds fueled and equipped. The 
C-1 “will be able to lift 20,000 pounds into a low orbit and should be 
capable of boosting a 6,000-pound payload along an escape departure 
trajectory and of landing 1,000 to 2,000 pounds softly on the moon. 
\s for the capabilities of a hypothetical C-2 vehicle, it could be used 
to place approximately 45,000 pounds into a low orbit.” 


% The author believes that the possibility ble for value determination is untenable 


of making the insurance company responsi- cause of the “shopping” threat 


Value of Commercial Real Property 





A Community View of Health Plans 
Under Collective Bargaining 


By ANNE R. SOMERS 


This paper was presented at a joint session of the American Public 
Health Association and the Group Health Association of America last 
November in San Francisco. It is based, in part, on a forthcoming 
book, Doctors, Patients, and Third Parties, by Herman M. and Anne R. 
Somers, to be published by the Brookings Institution. Mrs. Somers, 
research associate at Haverford College in Pennsylvania, is adviser 
to the Foundation on Employee Health, Medical Care and Welfare, Inc. 


cs quantitative effects of negotiated health plans are fairly 
well known. By the end of 1958, about 36 million persons 
employees and their dependents were covered by collectively 
bargained plans. This represents less than one third of all health 
insurance enrollees but the influence of the negotiated plans extends 
far beyond this minority. The history of U. S. industrial relations 
clearly indicates that unions exert a powerful pattern-setting influence 
even on unilateral employee benefit programs. There is no doubt that 
the negotiated plans—backed by the strength and drive of organized 
labor—have been the major force behind the phenomenal growth of 
all employee plans during the past 15 years. And employee plans now 
account for about three fourths of all health insurance enrollment and 
premium payments. Thus the influence of organized labor and cor 
porate management on the over-all expansion of private health insur 
ance has been tremendous. 


\Vhen we turn from a purely quantitative to a more qualitative 
evaluation the record is not so clear-cut. I shall just list some of the 
most frequently heard judgments—both positive and negative. Those 
who stress the negative generally point first to an alleged large-scale 
waste of funds. Some of this waste, it is claimed, is due to outright 
corruption; more of it to indifference; even more to well-intentioned 
incompetence and inexperience. Another charge—heard chiefly among 
medical care “sophisticates’’—maintains that the negotiated plans, with 
their relentless drive for the best possible buy for their own members, 
have brought about the probable defeat of community rating, which 
some experts believe could lead eventually to the defeat of all private 
health insurance. 


1LJ— January, 1961 





Thirdly, there are complaints as to 
the effects of these big plans on the 
doctor-patient relationship and on the 
quality of medical care. A more so 
phisticated variation on this them« 
stresses the danger to the community 
the f 
much power over the distribution of 
the medical the 
hands of untrained laymen with spe 
interest 


at large of concentration of so 


nation’s dollar in 


cial attachments. 


Finally, there are those who see 
in the great gains that have undeni 
ably accrued to the beneficiaries of 
these plans the emergence of a new 
class structure in American society 
medical care 
the 


who do, and 


\ new hierarchy of 
making, 
those 


who do not, have access to employ 


privilege may be in 


they say: those 
ment-related health benefits. The new 
elite among medical care consumers 
are those employed by large corpora 
the 
At the top is the executive 


tions or government, including 
military. 
who is frequently eligible for a thor 
ough annual physical examination at 
the expense of his company as well 


as generous insurance benefits. In 
many corporations the rank-and-file 
worker also has access to first-rate n 
dustrial medical services, as well as to 
medical care under workmen’s com 
pensation, and health insurance coy 
erage for 


contrast, 


1imself and his family. By 


farmers and other self 
employed, the aged, the unorganized, 
employees of small companies, and 
the unemployed are grossly under 


privileged. 


On the other side of the argument, 


there are many who claim that the 


collectively-bargained plans have been 


major contributors to the advance of 
U. S. medical care—qualitatively as 
well as quantitatively. They point to 
the 


plans on the general pattern of health 


influence of the more advanced 
benefits. Among the gains frequently) 


credited to labor-management pres- 


Health Plans 


ure are the 70-day and 120-day Blue 
contracts, the 
$300 and up surgical schedules which 


Cross service benefit 
now go as high as $600 in some in 
the $7200 and $7500 Blue 
Shield family income limit with servic 
that limit, the recent 
development of outpatient diagnosti 


stances, 
benefits below 


coverage, and of prepaid dental and 
eye care plans. While not a major 
initiator of group practice prepayment 
the 
now account for a substantial portion 


organizations, negotiated plans 
of their enrollment and financial and 
moral support. The union health cen 
ters, many of which pre-date collective 
held, 


now depend almost entirely on collec 


bargaining in the medical care 
tive bargaining for their funds. [ven 
major medical—which some segments 
of labor have so strongly opposed 

has been described as an indirect 


tribute to collective bargaining pres 


sure for more comprehensive coverage 


With respect to the quality of care, 
labor spokesmen in particular often 
claim to have been in the forefront of 
the continuing drive to improve the 
value of medical care benefits and to 
build into the prepayment mec hanism 
some reliable techniques of quality 
control, The experience of the UMW 
Welfare and Fund in 
fighting to improve the quality of care 
available to its 


Retirement 


beneficiaries 1S a 
No one 


miners’ 


dramatic case in point. who 
the beautiful 
hospitals, rising like a mirage out of 
the gloom and squalor of the Appala 


chian 


has seen new 


coal fields, can fail to be 1m 


pressed by this argument. 


\s to the aged and other under 
privileged groups, labor again claims 
it has been their major champion. It 
the 
principle of pension-related health in 


has fought for and established 


surance. It has worked for meaning 


And 


privately 


ful group-conversion 
the 
financed 


rights. 
such 


when costs ot 


benefits appeared to be 


13 





greater than industry and labor could 
handle alone, it took the lead in urg- 
ing health insurance for the retired 
under the social security system. 

The whole concept of a new class 
structure is dismissed as a naive mis 
interpretation of the typical process 
change in a 


society. Social progress, labor spokes- 


of social democratic 
men maintain, is always uneven. One 
makes gains where one can and then 
tries to generalize these to broader 
This been the pattern 
respect to minimum 


groups. has 


with wages, 
shorter working hours, old age pen 
sions, unemployment insurance, etc. 
They hope it will be true of health 
benefits as well. 

\s to the alleged “selfishness” of 
the negotiated plans and their effect 
on community rating, union spokes 
men point out that they did not invent 
Indeed, most top 


labor leaders have publicly and some 


experience rating. 


times valiantly supported community 
rating. But the forces in the opposite 
direction were enormous. The whole 


commercial insurance industry in 
sisted on it. Most employers preferred 
it. The medical profession and the 
hospitals, while officially supporting 
community rating, refuse, it is said, to 
give Blue Cross and Blue Shield the 
support necessary to make community 


\nd, 


union 


rating work effectively. needless 
the 


approved of experience rating 


to say, average member 


whet 
ever it meant he could get protection 


family at a lower 


environment, 


for himself or his 
this labor 
they 


along with 


price. In 
health plan administrators say 
had but to go 

the general trend to experience rating. 
Unlike others, they 


no choice 


some however, 


claim to have understood and accepted 


the consequences of this development, 
and are prepared to pay whatever is 
necessary to provide public health in- 


surance to those whom experience 


rating may exclude from _ private 


coverage. 


16 


The impact of collective bargaining 
on the medical care of the community 
at large has been mixed but, on bal- 
ance, the record is impressive. The 
net result of 15 years of negotiated 
health plans has been a substantial 
increase in access to good medical 
care for most of the population. 
. 


There is obviously no time to at- 
tempt a thorough evaluation of these 
apparently divergent views, let alone 
develop a systematic basis for project- 
trends. I will conclude 
broad assertions which | 


ing future 
with a few 
hope may stimulate further discussion 


of this important topic. 


First, as to the The im 
pact of collective bargaining on the 


the community at 


present: 
medical care of 
large has been mixed but, on balance, 
the record is impressive. The net re- 
sult of 15 years of negotiated health 
plans has been a substantial increase 
In access to good medical care for 
most of the population. 


The future is, naturally, far more 
difficult to The 
clination of most employ ers to become 
involved in the complex and some- 
times bitter battles over the medical 
\s to or 


ganized labor, despite its long history 


comment on. disin- 


care dollar is well known 


of concern and activity in this field, 
and despite conspicuous exceptions 
such as the miners, the vast majority 
of union leaders stand today in an 
uncommitted posture with respect to 
future There has 
marked slow down in the union health 
Despite the re- 


policy. been a 
center development. 
iterated preference of leading labor 
officials for service benefits, the ma- 
jority of union enrollees are still un- 
der indemnity plans. The difficulties 
of the Autoworkers in developing the 
\ssocia- 
the 


Detroit Community Health 
tion indicate the complexity of 
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problem. In this field, labor is truly 
in an unfamiliar and paradoxical role. 
Just as industrial management learned 
in the Thirties that expensive factories 
and machinery do not produce goods 
without 
health plan administrators have learned 
that million-dollar health centers and 
multimiilion-dollar health 


workers to man them, so 


plans do 


not automatically produce good medi 


cal care without the cooperation of 
the medical profession. 

And ¥Ct, 
biguities, I believe it is possible to 


despite these many am 
identify some basic trends with re 
spect to collectively bargained health 
plans. These trends are not generally 
determined by convention resolutions 
or ideological preferences of this or 
that employer or this or that labor 
leader—although a per 
sonalities like Henry Kaiser and John 


few strong 
LL. Lewis may nudge history forward 
a bit faster than it 
develop 


would otherwise 
but by underlying develop 
ments in medical 


science, technology 


and economics. 


The tremendous change which has 
taken place in the organization and 
financing of medical care is well 
known, The growth of specialism and 
group practice, the emergence of the 
modern hospital as the indispensable 
but inordinately expensive center of 
the medical world, the new role of the 
corporate drug manufacturer—these 


fundamental organizational changes 
have been paralleled by equally signi 
ficant the distribution 


including the finance 


alterations in 
of medical care 
ing of the voluntary hospital, the role 
of charity, methods of remunerating 
physicians and of paying bills. In par- 
ticular, the traditional payment by an 
individual patient to an individual 
doctor or an individual hospital, on 
the the 


patient's ability to pay as unilaterally 


basis of fee-for-service and 
determined by the vendor, is clearly 
giving way to large-scale prepayment 


Health Plans 


systems, designed to spread the costs 
and ease the burden of unpredictable 
and ever-rising medical costs. 


Collective bargaining cannot be 
held responsible for this development 
any more than it 


gence of large-scale enterprise in the 


can for the emer- 


general economy. We live in an age 
of organization. Indeed, in most parts 
of the country, the medical profession 
than 
The organization of medical 


is organized more effectively 
labor. 
consumers was the inevitable reaction 
to the organization of the vendors of 
care. It is likely to continue and to 
become more cohesive under the im- 


pact of the continuous rise in costs. 


labe T 
this 
influence on 


[ anticipate a growing 


management rapprochement in 


area; increasing labor 


policy and administration—even in the 
plans; 
cooperation between plans, including 
the merger of small trust funds and 


so-called unilateral growing 


the creation of city-wide councils of 
larger funds; the transfer of more and 
functions from 


more administrative 


the carriers to the plans; a probable 
trend toward self-insurance; and the 
increasing professionalization of health 
plan administration with more atten- 
tion to administrative efficiency and 


cost controls. 


Finally, I foresee an increasing and 
more highly structured polarization 
of consumer-vendor interests and the 
increasing development of direct bar 
gaining between organized medicine 
chief the 
and organ 
for 
Partly as a re 


as the spokesman for 


vendors of medical care 


ized labor—as chief spokesman 
organized consumers. 
sult of such increasing pressure from 
labor, I believe the negotiated plans 
dual 


not primarily out of ideologi- 


will move toward choice pro 
grams 
cal preference for closed-panel practice 
but because they see in this type of 
monitor or 


organization a_ possible 


check on the rising costs of fee-for- 
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service practice and indemnity in 


surance. 
What 


will 


eltect these 


the 


developments 
the 
community at large is far from clear. 


have on medical care of 
So far, as indicated, the net result has 
been good for the general community. 
But 
organization 
than 


there is no automatic virtue in 


and bigness any more 


there is in individualism or 


1 
smallness. 


Thus far neither consumers nor 


vendors have achieved 


unity. 


anything like 
Just as the doctot S are div ided 
among themselves on major issues 
methods of 


remuneration, and methods of prepay 


such as group practice, 
ment, so are the consumers, including 


their most articulate spokesman 


organized labor. Indeed the present 
cleavages within the medical profes 
sion and within the union ranks often 
appear greater—and along somewhat 
parallel lines 


them 


than the gulf between 


While some see in this fragmentation 
of interests the likelihood of destruc- 


tive competition for scarce resources, 


others see it as a saving grace in a 

might 
two po 
that 
colossi are in disagree- 
pitched battles could 
result—a dangerous way to 


disputes, 


medical marketplace which 
otherwise be 
tential 


when 


dominated by 
monoliths. They fear 
these 
ment serious 
resolve 


especially in medical care. 
When they are in agreement, collusive 
contracts could develop and the public 


interest suffer in another way 


On the other hand, there are few 
impartial observers who would wish 
solution im 
posed by one side on the other; and 


to see an authoritarian 
virtually none who believes that a 
return to the old individualistic medi 
cal economy is possible. If 
upon almost all 
informed persons agree it is the neces 


there is 


one point which 


sity of maintaining fluidity, an atmos 
phere conducive to experimentation 


18 


and innovation, and avoiding develop 


ments which tend to freeze 
incomplete patterns of change. 

The 
pared to that in the field of industrial 


labor 


as a powerful or 


might 


Situation 1S sometimes com 


relations 25 years ago, when 


Was just 


emerging 


ganized force and institutional pro 
cedures for the adjustment of disputes 
and protection of the public interest 
were virtually nonexistent. The sub 
sequent 


development of a_ highly 


structured labor 
ment 


and 


system of manage 


relations—based on statutory 


common law, private contracts, 
and arbitration decisions 
helped to fill the void. 


purposes have been served: (1) 


has greatly 
Three general 
pro 
tection of legitimate labor and man 
agement interests, including the right 
to organize and bargain collectively, 
(2) restraints on the use of economic 
power and development of machinery 
for the peaceful settlement of dis 
putes, and (3) development of ma 
the the 
rights of individuals as opposed to the 


chinery for protection of 


organizations to which they belong. 
The question now arises as to whether 
some such machinery for the settle 
ment of differences and procedural 
guarantees for individual rights may 
not soon be needed in the medical care 
field in addition to public health in 
surance for those who cannot qualify 
for adequate private coverage—most 
notably the aged. 

\s we move forward into this diff 
cult and relatively unchartered area, 
the 
Che collectively 


it is clear that we will need all 


brain power available. 
bargained health plans have made a 
tremendous contribution to American 


medical care and | believe will con 


But have no 


ideals, 


tinue to do SO. they 
organizational 
The 


con 


monopoly ot 


skills or financial resources. 


vendors of care will, of course, 
tinue to be the central factors in this 
picture—the primary creative force. 


But the day is long past when they 
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could claim a monopoly of interest or the parties primarily involved 

ability in this field. The prepayment vendors, consumers, and carriers alike 
plans and carriers, with their ingeni are already recognizing the need for 
ous devices for spreading the costs, some impartial force to guide and 
are now indispensable partners in humanize the technological revolution 
working out future institutions. in medicine, to guard the consumer 
i against undue inflation due to scarcity 
ere teel sure that government of supply or other factors, to guard 
local, state, and federal—will play the vendors against undue pressure 
an increasingly important role as the from organized consumers, and to 
long-run representative of the general 
public—the community at large. Not 


because legislators or bureaucrats have 


supply at least a minimum amount of 


that wonderful green medicine whose 


absence as well as presence has be ‘Th 
any desire to “interfere” in this ex called the “‘source of all evil.” 
ceptionally difficult field but because [The End] 


PERSONNEL PROBLEMS 


The coming shortage of executives in the insurance field means, 
in the words of one insurance man, “[wle’ll have to scour our own 
companies and find every last person who has the ability to take 
responsibility and give him all the training he can hold. We can't 
be fussy about whether he’s got a college degree after his name, o1 
if he comes from the right side of the tracks. Every talented individual 
has to be pumped up to pressure and kept pumped up.” John A. Mayer, 
president of the Mellon National Bank and Trust Company, heartily 
endorsed the trend toward management development programs among 
the leading insurance companies. His remarks to the LIAA annual 
meeting included a research finding by the Association of Reserve 
City Bankers that the opportunity to learn and grow—to participate 
in training programs—is three times as important as salary to the 
young people in the business, and ten times more important than 
security. Citing a recent study of presidents of 100 top companies who 
displayed optimism about management development, Mr. Mayer said: 
“These companies plan a selection of candidates from a wider academi 
range. And they will bring these candidates not only from colleges, 
but also from within their own ranks.” 

The impression made by the life insurance business on career 
bound men is an ambivalent one, according to Abram T. Collier, vice 
president of the John Hancock Mutual Life Insurance Company. 
Speaking at a symposium on competition for manpower, Mr. Collier 
told the members of the LIAA that “[t]o many of the able young 
men we would like to interest, we appear to be an heiress who is 
‘handsome but hefty, wealthy but close-fisted, reliable but dull.” By 
way of enhancing the industry image Mr. Collier recommends that 
methods of executive control be revised to convince men in the career 
market that the life insurance business offers them early opportunities 
to test their abilities, prompt promotions, and a continuing mental 
challenge. Incentive compensation, distributed to the individuals or 
groups whose work contributed to it, might also prove useful. 
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Res Ipsa Loquitur 


When Does It Apply? 
By JOSEPH D. BULMAN 


While it is well-settled law that a physician is not the insurer of 
a cure, it is equally well established that a party injured through 
no fault of his own should have some remedy under the law. This 
article examines the doctrine of res ipsa loquitur as it applies 
to the negligence of physicians and hospitals. The author, an 
attorney in Washington, D. C., delivered the paper before the Insti- 
tute of Forensic Medicine of The George Washington University. 


T HAS ALWAYS BEEN a genuine pleasure for me to participate 
in programs which bring our two professions together in a spirit 
of helpfulness and cooperation. The climate thus engendered pro 
vokes friendly and informative discussion and an exchange of ideas 
and problems, which, I believe, redounds to the benefit of physicians 
and lawyers alike. Lawyers, who handle malpractice and tort liti 
gation generally, are better lawyers to the extent that their insights 
are deepened by their contact with problems inherent in the healing arts. 
And doctors who come more fully to understand the obligations and duties 
of a lawyer in his efforts to resolve the respective rights of individuals, 
especially in litigation involving a member of the medical profession 
whether as party or witness—also appreciate that the lawyer is 
more their protector than their antagonist. To these thoughts I have 
long adhered with adamantine conviction. It was for me, therefore, 
especially satisfying to be invited to participate in this symposium 
whose theme is “The Hospital and The Law”, by addressing this 
distinguished gathering of hospital administrators and physicians 
on the subject of “Res Ipsa Loquitur—When Does It Apply?” 


The subject is an enormous one; the literature on res ipsa loquitur 
is voluminous, and the cases dealing with the fact situations in which 
the doctrine has been invoked are many indeed. I think I can be of 
most service to you by limiting my discussion to res ipsa as it applies 
in malpractice cases and then go on to discuss those principles of 
agency which attach liability to the hospital for the negligent acts 
of a physician or surgeon. This limitation, I hope, will prove well 
tailored to the area of your professional interests and administrative 
obligations, and at the same time will be consonant with the theme 
of this symposium. 
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Now I wish to make it perfectly 
clear that my relative to 
the liability of a physician or of a 
The 
fundamental principle of the law of 
torts that there is no liability without 


comments 
hospital presuppose negligence. 
negligence applies with equal force to 


malpractice cases the lia- 
bility is direct and attaches to the 


whether 


physician alone or whether it is vicari- 
ous and reaches out to hold the hos- 
pital. While I do not subscribe to the 
notion that res ipsa converts a case in 
which there is no negligence to a case of 
liability without fault, neither do I 
take seriously the view that res ipsa has 
no place in malpractice litigation. The 
course, cannot be made an 
insurer of a good result, but neither 
can a patient who has suffered an in 


doctor, of 


jury without fault on his side be cast 
off from the remedies which the law 


has traditionally allowed in proper 
cases. Res ipsa does not create negli- 
gence where it does not exist, At 
best, the 


creates an inference of negligence and 


under majority rule, it 


leaves the door wide open for rebuttal. 


Now let us take a look at this doc 
trine of res ipsa loquitur and see what 
it is all about. Literally it means “the 
thing speaks for itself,” and is an as 
the 
cumstantial evidence. 


pect of well-known rule of cir 
The term was 
first used in the famous English case 
Boadle in 1863 the 


statement of the doctrine most often 


of Byrne v and 


quoted is that of Chief Justice Erle of 
London Docks Co., 
1865, wherein the Court said: 


England in Scott v 


“There must be reasonable evidence 
of negligence, but where the thing is 
shown to be under the management 
of the defendant or his servants, and 
the accident is such as in the ordi- 
nary course of things does not happen 
the 
use proper care, it affords reasonable 


if those who have management 


evidence, in the absence of explanation 


Res Ipsa Loquitur 


by the defendant that the accident 


arose from want of care.” 


There have it in the King’s 
English! Seems fairly simple, doesn’t 
it? Yet the English version has caused 
as much the Latin, as 
every trial lawyer has learned some- 
time in his career! So even if the 
doctrine spoke English, it probably 
wouldn't help! 


you 


confusion as 


The doctrine is applied in that class 
of malpractice cases where the patient 
is unable to allege specific acts of 
negligence by the physician but has 
out of treatment with an un- 
toward result, which could have come 
about only with negligence present. 


come 


He is not able to allege specific acts 
of negligence because he was in an 
because infor- 


unconscious state or 


mation is otherwise inaccessible to 
him. In such cases the law permits 


the injured patient to rely on res ipsa. 


At this point, I think I can make 
clearer to you the fact situation in 
which res ipsa will apply by para 
phrasing the language of Justice Erle. 
The doctrine will apply when: 


1. The occurrence resulting in in- 
jury was such as does not ordinarily 
happen if those in charge exercise 
due care, 


2. The instrumentalities involved 
were under the exclusive management 
and control of the physician, surgeon 
or other hospital personnel, and 


3. The defendant, that is, the physi- 
cian or surgeon, possesses superior 
knowledge or means of information 
as to the cause of the occurrence. 


The situation where res ipsa applies 
was put very well by a colleague of 
mine, Mr. Hugh Head, who partici- 
pated in the medicolegal symposiums 
sponsored by the American Medical 


Association last year. He said: 


“Where the stark facts of injury 
or wrong attest with mute eloquence 
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to negligence by one having duty and 
control, where such injury does not 
ordinarily result without neglect, our 
Courts have said, ‘Res psa Loquitur’ ”’ 


Here now are some instances in 
which res ipsa loquitur has been suc- 


cessfully applied in malpractice cases: 
Where the wrong leg was amputated ; 
Where the doctor’s examination did 
10t reveal a spike imbedded 2 inches 
in a child’s skull, the oversight re- 
sulting in death; 
Where 


make essential diagnoses; 


X-rays were not used to 
Where a doctor failed to have bars 
put on the unconscious 
patient, causing a fall and injury; 
Where in an operation upon the 
cheek, the surgeon’s knife enters the 
patient's eye; 


bed of an 


Where an unconscious patient is 
burned by a hot-water bottle; 

Where in striking the spine with a 
hammer, a vertebra is fractured ; 

Where an article such as a sponge, 
towel, or hemostat left in 
a patient following surgery. 


has been 


real 
fully argued, will serve to familiarize 
you with the fact situations establish- 
ing the typical res ipsa case in medical 
jurisprudence. 


These illustrations, all cases 


Now, before we turn our attention 
to the specific problem of hospital 
liability, I wish to make an observa- 
tion which I think you might want to 
keep in mind, and that is this: 

That the applicability of res ipsa in 
a particular malpractice case is com- 
plicated by the interplay of compl- 
ance with the usual requirements and 
the alleged cause of the injury; the 
area affected; whether the injured 
party was conscious, and the layman’s 
ability to ascertain probable cause. 

Obviously, these considerations are 
factors requiring evaluation for their 
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It is the legal character of the rela- 
tionship which provides the answer to 
the question whether a hospital will 
be liable for the negligence or mal- 
practice of a particular physician. 


legal weight in potential malpractice 
litigation 


Let us now consider the question 
of a hospital’s liability for the negli- 
gence of a physician. This takes us 
into the field of vicarious liability and 
into the principles of agency, It is 
presupposed for the purposes of our 
discussion that there is a finding of 
negligence against a particular physi- 
As time will not permit I will 
not explore the peripheral question of 
immunity from tort liability of charity 
and government hospitals, still recog- 
nized in some jurisdictions, where the 
status of 


cian. 


the particular hospital in 
question as public, private or chari- 
table, is of great im portance in deter- 
mining whether the institution is liable 
for the negligence of a doctor con- 
nected with it. 

Preliminarily, let us have a look at 
some basic agency concepts: 


1. The master-servant relationship ; 
this relationship makes the employer 
liable for those acts of his employees, 
agents, or those subject to his con- 
trol, which are committed in the scope 
of employment. For example, a transit 
company is liable for the tortious acts 
of its bus operators committed in the 
scope of employment. Similarly, a 
physician may stand in the same rela- 
tionship to a hospital, that is, if in 
contemplation of law he is an em- 
ployee, his negligence will render the 
hospital liable to the injured party. 

2. The employer-independent con- 
tractor relationship; where this rela- 
tionship exists as between a hospital 
and a physician or surgeon, the hos- 
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liable for 
the negligence of the doctor. 


pital generally will not be 


3. A hospital, which is usually a 
corporate entity, must by its very 
nature, act through agents. 


In a landmark case, Ybarra v. Span 


gard, the California Court said: 


“A hospital today conducts a highly 
integrated system of activities, with 
many persons contributing their ef 
forts. There 


may be, for example, 


preparations for surgery by nurses 
and internes who are employees of 
the hospital ; administering of an anes 
thetic by a doctor who may be an 
employee of the hospital, an employee 
of the operating surgeon, or an inde 
pendent contractor; performance of 


an operation by a surgeon and assist- 
ants who may be his employees, em 
ployees of the hospital, or independent 
contractors ; and post-surgical care by 
the surgeon, a hospital physician, and 
nurses. The number of those in whose 
care the patient is placed is not a 
good reason for denying him all rea 
sonable opportunity to recover for 
negligent harm.” 

The 
that a hospital 
and a physician who diagnoses or 
treats f 


variety relations 


may 


of possible 
exist between 


one of its patients is quite 


clear, I think, from the court’s lan 


guage. It is the 


character of 
the relationship which provides the 


legal 


answer to the question whether a hos 
pital will be liable for the negligence 
or malpractice of a particular physi- 
cian. The approach to the 
issue is the best one. 


logical 


First, to recognize the legal signifi- 
the 
ployer-employee relationship ; 


cance of master-servant or em- 
Second, similarly to recognize the 
significance of the employer-independ- 
ent contractor relationship ; 
Third, to isolate and evaluate the 


factors that are pertinent in making 


Res Ipsa Loquitur 


a determination as to which relation- 
ship exists in a particular case. 


\ review of the cases in a large 


number of jurisdictions reflects gen- 
eral agreement with the proposition 
that if an employer-employee (master 
servant) relationship exists between 
a physician and a hospital, the hospi- 
tal will be liable for negligence or 
malpractice which injures a 
This, of 
sumes that the activity of the doctor 
was within the si 


patient 
in the hospital course, as- 


pe of his employment 


\ recent California case illustrates 
this point very well. It was an action 
for injuries suffered when a team of 
\fter 
the surgery, it was found that a sur- 
gical had been left in the 
patient’s body. One of the three doc- 


doctors operated on a patient. 
needle 


tors who performed the operation was 
a surgical resident in the defendant 
hospital. Res ipsa loquitur was in- 
voked, and the court finding it to be 
a proper case for the application of 
the doctrine pointed out that the physi- 
cian in question was a resident surgeon 
employed and paid by the hospital. The 
court said and I quote: “A 
the 
employees in caring for a patient in 


hospital 


is liable for negligence of its 


eta 
the hospital 


And we have had a case in the Dis- 
trict of Columbia that is also well in 
point. An action was brought against a 
local hospital because of the failure of its 
assistant resident in obstetrics to pro- 
vide proper care and attention during 
labor and delivery. Our Circuit Court 
of Appeals held that a jury could 
find it negligent conduct on the part 
of the hospital’s resident not to have 
ascertained that the mother 
true labor. The court said, and I quote: 


was in 
“Tf a hospital undertakes to render 
customarily performed by 
physicians, it must perform such serv- 


services 


ices with the same degree of care to 
which a private physician is held; that 
is to say, the physician employed by 
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the hospital must exercise the ordi- 
nary skill and care which is exercised 
generally by the members of his pro- 
fession in the community. 


It is generally true that a patient 
enters a maternity hospital not only 
that she may receive constant nurs- 
ing care but also that she may have 
the services of a doctor, when required, 
during the absence of her private physi- 
cian and until he can respond to the 
hospital's summons.” 


Now, of course, there limita- 
tions on a hospital’s liability even 
where the master-servant relationship 
is found to exist. The chief limitation 
is this: there must be a showing that 
at the critical time, that is, at the time 
of the negligent conduct complained 
of, the doctor was acting within the 
scope of his employment. 


The reveal little ques- 
tioning of the proposition that if a 
physician is an independent contrac 
tor so far as the hospital is concerned, 
his negligence or malpractice cannot 
affix liability to the hospital. This is 
subject to an important exception, 
however, and that is that if a hospital 
assumes an obligation it cannot free 
itself from liability by hiring an inde 
pendent contractor, that is, a doctor, 
to perform that obligation. 


are 


cases also 


An excellent illustration, to my mind, 
of this exception is a 1941 Oregon 
The plaintiff was on the foot- 
ball team of a high school which en- 
tered into a contract with a hospital 
“to provide medical, surgical, and hos- 
pital services for the members of the 
football squad.” 


case. 


In the course of a game, one of the 
players was hurt and an action was 
brought for malpractice against the 
hospital because its physician failed 
to diagnose a dislocated shoulder and 
permitted the boy to continue to play 
football. The hospital contended that 
a physician, by the very nature of the 
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service he renders is not subject to 
the control of those who employ him, 
and must therefore be regarded as 
an independent contractor. 


The Court rejected this contention 
and said: 


“ 


But the test of the right to exer- 
cise control over the agent as to the 
manner and details of his work 

must give way to the rule that one 
bound to the performance of a duty 
by contract cannot absolve himself 
from such obligation by devolution of 
performance thereof upon a stranger 
to: 2t;"* 


And the Court went on to say that 
it would not be a compliance with the 
contract between the hospital and the 
school for the hospital to provide its 
services in a negligent manner; and, 
further, that the hospital could not 
secure immunity from liability by as- 
serting that it had exercised due care 
in the selection of its physicians. 


There remains additional as- 
pect of the vicarious liability of hos 
pitals that | wish to touch upon and 
that is the distinction recognized in 
some jurisdictions between medical and 


administrative acts. 


one 


There are a number of cases which 
take the view that even where the 
situation is such that a physician is 
regarded generally as an independent 
contractor rather than an employee, a 
distinction still may be drawn, in de- 
termining the hospital’s liability for 
personal injuries, between acts which 
are “medical” in nature and acts which 
are “non-medical” or “‘administrative.” 
Where the particular acts are deemed 
to be administrative, the hospital may 
be subjected to liability. 


The point, admittedly a difficult 
one, is well illustrated by the facts 
of an interesting Indiana case, involv- 
ing wrongful death. The action was 
brought against the hospital in which 
the decedent had been a mental patient. 
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The author believes that res ipsa lo- 
quitur should be as applicable in mal- 
practice litigation as it is in other 
classes of negligent conduct. A phy- 
sician cannot and should not be made 
an insurer of a good result. And our 
courts despite differences in applica- 
tion of the rule of res ipsa loquitur, 
have been universal in making clear 
that a doctor is not an _ insurer. 


The doctor in charge of the patient 
directed that he be from the 
hospital to another place to have X-rays 
made. While there, the patient es- 
caped from his attendants and jumped 
from a_ seventh window to his 
death. There was a finding against the 
hospital and affirmed on appeal on the 
theory that the direction given by the 
doctor that the patient be taken from 
the hospital premises to have X-rays 
made was an administrative rather than 
a medical act 


taken 


Story 


In explanation, the court said: 

“A direction to have X-ray pictures 
made is not a medical act that would 
cause the person giving the order to 
be guilty of the offense of practicing 
medicine without a license. Insurance 
agents and others quite often give 
such directions and in doing so they 
are not practicing medicine. The 
guarding and protecting of patients 
suffering from mental disease is not 
a medical act and it is not necessary 
to have a license to practice medicine 
to perform such acts. The fact that 
a physician directs or orders such an 
act does not make it a medical act. 

We know of no reason why he 
(the doctor) could not direct 
the performance of routine duties 
and the fact that he was a physician 
would not necessarily make the 
acts of the employees medical acts.” 

The “medical” act-‘‘administrative” 

act distinction, is, as I’ve already in- 


Res Ipsa Loquitur 


dicated, difficult. I have touched on 
it briefly so that as hospital adminis- 
trators you will at least be aware of 
this interesting channel of possible 
liability. 

And now, to sum up; to give it to 
you in one of those “nutshells” which 
have become the reservoir of so much 
learning: 


First, res ipsa loquitur applies to 
establish the liability of both physi 
cians and hospitals, 


Second, it will establish the direct 
liability of a physician if the requisites 
of res ipsa are met: (a) 
due care, (b) exclusive control, and 
(c) superior knowledge of the cause 


absence of 


of the occurrence. 

Third, it will apply to hold the hos- 
pital when a master-servant relation- 
ship between doctor and hospital is 
established by the facts. Conversely, 
if the facts establish that the doctor 
is an independent contractor, the hos- 
pital generally will not be liable. 

Fourth, in jurisdictions which make 
a distinction between medical acts and 
administrative acts, the hospital can 
be held liable for the negligence of 
the doctor in the performance of ad- 
ministrative acts. The opposite would 
be true if the act is deemed medical 


In nature. 

Fifth, the same principles of agency 
which make a hospital liable for the 
negligence of a physician apply as 
well to laboratory and X-ray techni- 
cians, nurses and other professional 
personnel. 

Sixth, and finally, res ipsa establishes 
negligence by circumstantial evidence 
and once established, it fixes liability 
both directly and vicariously just as ef- 
fectively as upon the presentation of 
direct evidence 

As to my personal views on the 
subject, I believe that res ipsa loquitur 
should be as applicable in malpractice 


litigation as it is in other classes of 
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negligent conduct. Of course, a physi- patient who has suffered an injury 
cian cannot and should not be made through medical carelessness. This 
an insurer of a good result. And our danger is, I believe, greatly increased 
courts, despite differences in applica- ; 


: , ; today as the patient becomes a com- 
tion of the rule of res ipsa loquitur, 


; : ; modity carted off to a room or ward 
1ave been ers: : r clear , 
" universal ee iking clear and processed through the hands of 
that a doctor is not an insurer. In- ale en . 
; numberless doctors, internes, tech- 

deed, many and perhaps most of our 


eer nicians, nurses, aides and orderlies. 
courts will not permit the doctrine in 


: Equity requires that the rights of that 
malpractice cases at all. It is obvious re ne : ntti 


that society’s stake in medical prog commodity—a human being, after all 


‘ > recerve Joe ahe 147 , 
ress cannot make the doctor a guar- also be preserved. Res ipsa loquitur 
antor of cures. But there are other oes not close the door on anyone, 
rights to be considered as well, and but gives each party his day in court. 


those are the rights of the blameless [The End] 


PENSION PLANNING - 


Dr. Dan M. McGill, the Frederick H. Ecker professor of life 
insurance at the University of Pennsylvania's Wharton School of 
Finance and Commerce in Philadelphia, maintains that the present 
structure of private pension plans in the United States “does not 
assure participants of the ultimate enjoyment of the potential benefits.” 

In his address before the annual meeting of the LIAA, Dr. McGill 
recommended that further safeguards be set up to preserve the priority 
of vested pension rights over nonvested rights; that the employer 
“should assume legal responsibility for the fulfillment of the vested 
benefit rights”; that the employer should be construed to have dis 
charged his obligation completely through the purchase from a legally 
licensed insurer of annuities in the proper form and amount for all 
vested interests. 

Other proposals by the speaker included the following: unallo 
cated pension funds should contain assets equal to the present value 
of the vested benefits; valuation of assets should be carried out by a 
certified public accountant as a phase of the general audit of the 
funding agency’s financial condition; if, on any valuation date, the 
assets in the vested benefits account should be smaller than the lia 
bilities, the deficiency should be erased by a direct contribution from 
the employer or a transfer of funds from the nonvested benefits 
account; the protection of nonvested benefit accruals must be sought 
through the adequacy of fund accumulations; assets should be accumu- 
lated or funded at a rate to cover new obligations as fast as those 
obligations accrue. 

Mindful that about 25 million persons anticipate old-age benefits 
under private pension plans, and that more than $40 billion have been 
set aside in trust or with life insurance companies to this end, Dr. 
McGill describes the reliance by employees upon their pension plans 
a “moral issue,’ a stake in something more than an instrument of 
business policy, “an imposing instrument of social policy. . . . To 
the extent that the business community fails to fill its quota of 
security, the government will surely underwrite the deficit.” 
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Punitive Damages in Automobile Cases 


By BEN H. LOGAN 


This article, reprinted from the Fall, 1960 Quarterly of the Feder- 
ation of Insurance Counsel, explores the theory of punitive damages 
as an instrument of public policy, as a possible means of curtailing 
recklessness on the road. The author is assistant vice president of 
the Employers Reinsurance Corporation in Kansas City, Missouri. 


EFENSE COUNSEL are seeing in increasing numbers severe 

automobile liability cases in which the plaintiffs seek punitive 
damages. A claim for punitive damages gives the plaintiff a double 
barreled approach to possible recovery in that he usually alleges compensa- 
tory damages and then adds an allegation to punish the defendant. 
This affords a psychological means of satisfying his own client for 
retribution from the wrongdoer as well as the additional monetary return. 


There is a lot to be said for punitive damages in this time of 
flagrant negligence on the highways. Certainly the criminal courts 
have not been altogether effective and adequate in the control of 
the automobile traffic problems,’ and if punitive damages in an auto 
mobile tort action can in any way help to solve this problem and 
decrease the highway slaughter,? then they should have a place in 
our system. In our work we see defendants who are surprisingly 
complacent about the damage and wrong they have caused. Also 
alarming is the large number of defendants, especially in severe acci- 
dents, who are guilty of acts which go beyond ordinary negligence 
or even negligence itself.* Certainly the term “outrageous conduct,” 
as used by the courts in applying punitive damages, fits at least some 


of the people whom we have to defend. In these same cases we often 


*Macelwane, “The Traffic Court: The Most Important in Our System,” 43 
American Bar Association Journal 322 (April, 1957). 


*“Traffic accidents across the nation took 17,090 lives in first six months 
of 1960, virtually no change from 17,100 deaths for same period last year. 600,000 
suffered disabling injuries—National Safety Council,’ Taylor’s Insurance Digest, 
August 6, 1960, p. 75. 

“Americans would save almost $2 billion a year on their auto insurance 
bills if drunk drivers were banned from the highways, according to William N. 
Plymat of Des Moines, lowa. Auto insurance rates could be cut by 40% ‘if 
drinking drivers were not such a problem’. Plymat, president of an insurance 
company which sells only to nondrinkers, made the statements in remarks pre- 
pared for the 5th annual Institute of Scientific Studies for the Prevention of 
Alcoholism.—United Press, 7-28-60,” Taylor’s Insurance Digest, August 6, 1960, p. 75. 
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find that the defendant has the charac- 
teristic of social irresponsibility found 
in the common criminal. This type of 
defendant is seldom amenable to the 
safety campaign appeal such as the 
National Safety Council is waging; he 
the limit 
their concern and understanding to 


is in small per cent who 
their own punishment. The counsel 
called on to defend this tort-feasor in 
a serious case has a herculean task, 
since the defendant’s true character 
is quickly revealed to a jury, and, no 
matter what the technicalities may be 
in his defense, they probably will re 
ward the plaintiff and think they are 
sticking the defendant. 
us, | am sure, has had a strong com 


Each one of 


pulsion to do something about keep 
ing this irresponsible person off of the 
highways, and, as a group, if punitive 
damages can be used to punish and 
deter the flagrantly irresponsible motor- 
ist, | would encourage 
rather than fight its use. I think we 
also resent this type of character be 
ing covered completely by insurance. 


feel sure we 


The first impression of the use of 
punitive damages in a tort action in 
volving automobile negligence is that 
we are infringing on the criminal field 
in a civil action.* Apart from the 
question of the efficiency of the crimi 
nal court system in handling automo 
bile cases, there has arisen the general 
idea in this country that death or in 
jury resulting from the automobile is 
not a proper subject for severe pun- 
ishment since it lacks the complete- 
ness or clearness of culpability that 
is normally associated with the com 
mon concept of crime. Possibly there 
is a reluctance to go too far in crimi 
nal punishment of traffic violators be 
cause of its application to all classes 
*There is in origin a fine line between 
tort law and criminal law. “If the crime is 
a felony, it has been the law in England that 
the tort is so far merged in the crime that 
the civil action must be suspended or stayed 
until the criminal one has been completed.” 
Prosser, Torts, Sec. 2, p. 8 


28 


“Because of the 


© 
It is generally conceded by historians 
that the changeover to the fault con- 
cept arose from the unfairness of pen- 
alizing a person for some act which 
was no fault of his own, thus placing 
the responsible person in the same 
category as the irresponsible person. 

e 
and groups of persons, including our 
selves. Unfortunately the same may 
also be said of the use of punitive 
damages. 

The present day theory of automo 
bile tort liability, as based on the ex 
pressions of our courts, is built around 
the that every 
injured in an automobile accident, as 
a result of some other person’s fault, 


concept one who is 


has a right to recover from the wrong 
doer an amount to restore him to his 
former position. Because many per- 
sons guilty of these wrongs are un 
able to respond in damages with which 
to restore the injured party, insurance 
has become commonplace, and rightly 
so. This, of course, is in sharp con 
trast to the original concept of the 
purpose of indemnity for the premium 
paying insured. The insurance theory 
became so widespread and necessary, 
by reason of our increase in the use 
of the automobile, that recently the 
element of compulsion has been added 
to the picture. 
stated minimum amounts is virtually 


Liability insurance in 


required in order to be licensed to 
drive in some states; other states, in 
a lesser degree, require proof of finan 
cial security. 

By now most of us have come to 
accept this basic theory and I feel 
this legislation is valid and justified 


by reason of the change in conditions 


common origin, it is not unusual for a tort 
and a crime to bear the same name, such 
as ‘assault’, ‘battery’, ‘libel’, 
and often enough such terms will refer to 
the same conduct.” Torts, Sec. 2, 
p. 10. 


‘trespass’, or 


Pre sser, 
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and circumstances. None of us would 
deny the innocent victim his just and 
deserved rights. Is it possible, how- 
ever, that all of this the 
basic element of tort liability relating 
to the blame of the defendant ? 
make the plaintiff whole but do nothing 


OV erk « ks 
If we 


to prevent the repetition of the wrong, 
then we are encouraging the irrespon 
tort to his 
ways. The public need for prevention 


sible feasor continue in 


of flagrant driving may be as great, 


in some cases. as the at 


or greater 
tempt to restore the injured party. 

There is talk today, in 
ance circles, of expanding this concept 


even insur 
of rewarding the injured party to the 
extreme to the 
original English law of “liability re 
fault.” It 
conceded by historians that the change- 


by reverting back 


gardless of is generally 
over to the fault concept came by 
reason of the unfairness in penalizing 
a person for some act which was no 
fault of his own, thereby placing the 
responsible person in the same cate 


"ER i6 
trom the 
automobil These officials point 
to this the 
their system and apparently 


interesting 
hirst 


to 
to adopt 


note a recent quote 


state compulsory 
insurance 
same weakness of 
feel the 


“Compulsory 


argument as 
satety 
factor outweighs the benefits, 
automobile insurance does more harm than 
good and ought to be 
abolished, according to Massachusetts State 
Registrar of Motor Vehicles Clement \ 
Riley and State Public Safety Commissioner 
J. Henry Calling 
what they ‘outmoded’ 


addresses 


for highway safety 


Goguen 
called 

before a 
Riley the 
through higher 
dents that 
charged that compulsory insurance actually 


for repeal of 


legislation in 


state salety conference, 


the bills 


‘Many accl 


said public is footing 


premiums for 


are not accidents’ while Goguen 
increases hazards ‘because 
feel they can take chances’ when they 
insured.” Best's Weekly News Digest, 
and Casualty (Pt. I), April 4, 1960 
**The of justice as es 


tablished in the early English Law, required 


many motorists 
are 
Fire 
original concept 
anyone who caused harm to another to make 
good the loss regardless of any fault or in 
tent to injure on the part of the actor. 
2 Holdsworth’s History of English Law 51; 3 
Holdsworth’s History of English Law, pp 
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I/O 


Punitive Damages 


This 


theory would not be new as is implied 


gory as the irresponsible person.® 


in some recent writings, but would be 
going back in the history of our law. 
of 
in 


Instead 
culpability 


completely destroying 
tort, | that 
there is a need to strengthen it in an 
effort to prevent the accident itself. 
The theory of liability by reason of 
fault grants the injured party his dam- 
ages and at the same time blames the 
defendant. The 
looks only to the plaintiff's individual 


suggest 


present philosophy 
interest and neglects the purpose of 
pointing to the defendant’s responsi 
bility. Add to this the apparent in 
crease in irresponsibility generally 
attributed to the present generation’s 
attitude, and the need would seem to 
be in the opposite direction. 


The usual damages alleged in the 
ordinary automobile accident case are 
Punitive dam- 
by definition in the Restatement 
Torts,* 
compensatory 


compensatory damages.’ 


ages, 
/ 


“are damages other than 


) 
( 


or nominal damages 


following; 8 Holdsworth’s History of 
pp. 476 and following ; Wigmore, 
Responsibility for Tortious Acts: Its History, 
7 Harvard Law Review 315, 383, 441. But as 
civilization advanced, the law advanced with it 
by adopting the modern view that it is unjust 
to to 
from harm caused innocently or accidentally 
without fault. Fault therefore becomes the 
basis of liability except in a limited class of 
cases.” Sweet v. State, 89 N. Y. S. 2d 506 
(1949); 86 C. J. S. Torts, Sec. 18. 


and 
English Law, 


require a person pay losses resulting 


‘Compensatory damages’ are the dam- 
ages awarded to a person as compensation, in 
restitution for harm 
Comment: a. Where 


only to the pecuniary 


sustained 
there 


demnity 
by him 
been harm 


or 
has 
interests 
of a person, compensatory damages are de- 
signed to place him in a position substan- 
tially equivalent in a pecuniary way to that 
would tort been 
damages, 


which he had no 
committed. 
although frequently not segregated in a verdict 
both the 
reasons for their existence and in the method 


Restatement of Torts, 


occupy 
However, such 


differ from punitive damages, in 
of their computation.” 
Sec. 903. 

* Restatement of 


Torts, Sec. 908 





awarded against a person to punish 
him for his conduct.” 


Based on the above, the plaintiff who 


outrageous 
recovers compensatory damages has 
been restored to his original position ; 
and if, in addition, he recovers puni- 
tive damages, he has recovered some 
thing in the nature of a windfall. 
From the plaintiff's standpoint alone, 
should this windfall be guaranteed by 
f logical 


insurance? If so, on what 


theory? 

If the sole purpose in punishing the 
of the 
as a deterrent, then 


defendant was for the benefit 
plaintiff and not 
automobile punitive damages insur 
ance might conceivably be at least 
permissible. The Restatement of Torts 


under subtopic “Purpose” states: 
“The purposes of awarding puni 
tive damages or ‘exemplary’ damages 
as they are frequently called, are to 
punish the person doing the wrongful 
act and to discourage such person and 
others conduct in the 
future. Although the purposes are the 
same, the effect of a civil judgment 


from similar 


for punitive damages is not the same 
as that of a fine imposed after a con 
viction of a crime, since the successful 
plaintiff and not the state is entitled 
to the money required to be paid by 


the defendant.” 
One could add that to permit an 
the 


fendant’s punitive damages in auto- 


insurance company to pay de- 


mobile cases, insofar as 


purpose is 
concerned, comes close to being the 
same as insuring against traffic fines. 

In examining the cases on the issue 
of coverage under automobile liability 
Casualty Company 
285, 164 So. 383 (1935) ; 
Employers Insurance Company of Alabama v 
Brock, 233 Ala. 551, 172 So. 671 (1937): 
United States Fidelity & Guaranty Company 
v. Janich, 3 F. R. D. 16 (Cal., 1943): Mary 
land Casualty v. Baker, 304 Ky. 296, 200 S. W. 
2d 757 (1947); General Casualty Company v 
Woodby, 10 AUTOMOBILE CASES 310; General 
Casualty Company v. Walker, 238 F. 2d 452 


30 


"American Fidelity « 


v Werfel, 231 Ala 


policies for punitive damages, one is 
impressed by the small number which 
have reached the higher courts. Even 
more impressive is the absence of the 
The 


cussed in the cases is usually based 


public policy issue. issue dis- 
on the wording of the insurance con 
tract itself and on this, the courts are 
fairly uniform in holding that the con- 
tract does cover punitive damages.® 

The recent case of General Casu ulty 
v. Woodby ** seems to summarize preity 


well the law on the subject: 


‘The policy in the present cases 
obligated the appellants ‘to pay on 
behalf of the insured all sums which 
the insured shall become obligated to 
pay by reason of the liability 

imposed him by law for 


upon (a) 


damages sustained ... by 
person We the 
that the punitive 


awarded in these cases are liabilities 


any are of 


opinion damages 
imposed by law for damages within 
the meaning of the policy.” 

“Legally obligated” and “damages” 
as used in the opening clause of the 
auto liability policy are sufficiently 
broad so as to give the courts what- 
they need to interpret 
terms in whatever way they 

It would seem, therefore, that 
to present the technical argument that 


ever leeway 
these 


desire. 


punitive damages are not really dam 
ages would have little legal or logical 
support, 

Mr. Duane Ertsgaard in an article 
in THE INSURANCE LAW JOURNAL? 
says: 

“Simply stated, how can a punitive 
damage award be said to ‘punish’ an 


insured defendant when his insurer 


(CA-6, 1956); Pennsylvania Threshermen & 
Farmers’ Mutual Casualty Insurance Company 
v. Thornton, 11 AUromosILe CAses (2d) 1312, 
244 F. 2d 823 (CA-4, 1957) ; Risjord & Austin, 
Automobile Liability Insurance Cases, Ch. 16 
(1960). 

” See footnote 9. 

Insurance 
Law Jour 


" Ertsgaard, “Liability Beyond 
Policy Limits,” 425 INsuRANCI 
NAL 404 (June, 1958) 


1LJ— January, 1961 





will partly or wholly indemnify him? 
unable to find 
this 
question has been satisfactorily an 
swered at all.” 

The had 
mately the same result excepting the 
dictum in 
substantiates 


This writer has been 


a single reported case where 


present writer approxi 


Federal which 
Mr. 


tion, not on the specific wording of 


one case 


Ertsgaard’s posi 
his question but more completely on 
the public policy reasoning. 


In the Ohi 
Finance case ! 


Casualty v. Welfare 
the Court held that the 
auto policy covered punitive damages 
mainly on the agency relationship: 
“In this situation where there was no 
volition the 


direct or indirect 


part of the maste 
} 


upon 
- in the commission 
of the act, no public policy is violated 
by protecting him from the unauthor 
ized and unnatural act of his servant.” 
The public policy issue relating to the 
purpose of the punitive damages was 
not relevant since the party doing the 
act was not before the Court and not 


This 


the 


could have 
libel field 


where agency is implied or actual and 


being punished.' 


been borrowed from 
the party doing the act is not being 
punished but rather his employer or 
publisher. Certainly 


public pt icy 


cannot be violated by insurance in 
this situation and one cannot logically 
argue against the result, based on the 
immediate facts, in the Ohio Casualty 
case. The same would apply to libel 
where insurance for punitive damages 
Had there 


been no agency relationship, however, 


has long been recognized. 


and had the party performing an overt 
act been before the court, the dictum 
in the Ohio Casualty case points to a 
different result: 


WPS Fs 26 28 Ct 


A-8, 1943). 
“On agency issue, see also New Amster- 
dam Casualty Company v. Jones, 135 F. 2d 


191 (CA-6, 1943) 


Punitive Damages 


“The public policy so invoked is 
thus expressed by appellant in its 
brief: “To allow one to insure oneself 
against the punishment intended in a 
verdict for punitive damages would 
be to defeat the purpose of the law in 
such case made and provided. To en- 
force the contract sued on in this case 
and to protect the appellee against 
punishment would be the same as to 
permit a defendant in a criminal case 
after having been tried and convicted 
and sentenced to confinement either 
in a jail or a penitentiary, to substi- 
tute another in his stead’. If this 
provision in the policy must be con- 
strued as having the above effect, it 
should be held invalid. 
general in its terms, 


The policy 1S 
and on its face 


imports no protection from illegal 


acts. Appellant cites several cases 


supporting its position which are 
cases of willful injury perpetrated by 
the person protected by the insurance 
there involved. In the situation pre 
sented by such cases it is obvious that 
a grave question of validity would 
it might well be said that 


it would be against public policy to 


arise, since 


permit a person to protect himself in 
a 


gainst the consequences of 


advance ag 
intentional 
others. A different situation is pres- 
ent where the sole liability of the in 
the 


wrongdoing injurious to 


out of relation of 


and servant.” 


sured arises 


master 


Other cases at least make a pass at 
the public policy argument. One of 
these is an opinion by the eminent 


Judge Cardozo in v 


American Fidelity.* Universal Indem 


nity Insurance Company v. Tenery'* is 


a combination of the construction of 


the auto insurance contract and the 


public policy issue: 


* Mess Fidelity Com- 


? 


rsmith v. American , 
pany, 232 N. Y. 161, 133 N. E. 432, 19 
\. L. R. 876 (1921); Tedesco v. Maryland 
Casualty Company, 10 AuTOMOBILE CAseEs 191, 
18 A. 2d 357 (Conn., 1941). 

® 39 P. 2d 776 (Colo., 1934). 
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The term “public policy” is a chang- 
ing concept, the author asserts. 


“This award was primarily for the 
punishment of Callahan for his wrong- 
ful acts and as a warning to others. 
It was in no wise compensation to 
the injured party for bodily injuries 
or actual loss occasioned by the negli 
gence of Callahan. The insurance 
company did not participate in this 
and was under no contract to 
In this par- 


wrong, 
indemnify against such. 
ticular matter the policy indemnifies 
against damages for bodily injuries, 
and nothing in addition is contracted 
for, and there is no further liability. 
The injured will not be allowed to 
collect from a non-participating party 
For 
the reasons above stated, the judg- 
ment should be modified by the 
deduction of the $1,000 included as 
exemplary damages.” 


for a wrong against the public. 


It would seem from the above that 
there is at least some support in the 
cases for the contention that the auto- 
mobile driver, guilty of conduct so 
outrageous as to justify a punitive 
award, should not be covered by in- 
surance for these punitive or exem- 
plary damages. To do so would 
defeat the purpose of the award and 
be against public policy. One can't 
help wondering why such a simple 
argument has not 
directly rather than through dictum 
and inference. This may stem from 
the general attitude of the courts 
toward an insurer as a plaintiff in a 


been passed on 


coverage issue case. 


If the courts take the view as ex- 
pressed in the Pennsylvania Thresher- 
men UV. Thornton case when they speak 


allow the appellant’s argument 
would lead to the illogical and indefensible 
result, contrary to the purpose and spirit of 
liability insurance policies, which are de- 
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16 “To 


of the insurer escaping liability,’® or if 
they adopt the age-old phrase regard 
ing ambiguity, then we are lost, since 
with this approach, they need go no 
further than the interpretation of the 
words of the policy itself. Possibly 
the courts realize by now, partially 
through their own dictates and par- 
tially through the legislature, that the 
auto insurance industry is not a small, 
cheap enterprise attempting to escape 
its obligations. In reality, if the pub 
lic desires coverage, then any insur 
afforded at the proper 
premium, but, possibly by looking at 


ance can be 
the over-all picture, auto insurance 
coverage for all cases in all situations 
may not be in the best interest. The 
courts at this time might accept the 
premise that an insurer can have a 
well-meaning and unselfish motive in 
raising a coverage issue, even to the 
point of basing it on public policy in 
highway safety. 


The term “public policy” is a chang 
ing concept. Auto insurance in real 
ity is a means of putting onto the 
broader shoulders of the driving pub 
lic the misfortune of the individual 
driver. Do the courts or the public 
want to continue to spread this risk to 
include the driver whose acts are so 
outrageous that a jury punishes him? 
Possibly we have available to us a 
means of providing the victim of the 
auto accident with an insured recov 
ery in the form of 
damages, plus the punishing of the 
irresponsible defendant by punitive 
damages, the latter not to come out 
of the deep pocket of the public. Such 
might be a start in our joining in the 
large effort to stop flagrant driving. 
The least that can be said for it would 
be that it is a step away from condoning 


compensatory 


and encouraging the irresponsible. 


[The End] 


signed to protect members of the public, 
that the more extreme the recklessness the 
more likely the insurer would be to escape 


See footnote 9. 
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Available Defenses 
in Statutory Liability Dog-Bite Cases 


By DAVID B. McCURNIN 


More than half the states in the union have found it necessary to 
enact statutes defining the liability of dog owners for injuries 
caused by the dog. Mr. McCurnin, a claims attorney for the 
Western Mutual Insurance Company, Des Moines, Iowa, discusses 
these laws and judicial constructions of them in the different states. 


HE AMERICAN KENNEL CLUB recognizes 112 breeds of 


Dogs—the Insurance Adjuster but one! The Biting Dog. 


With the sale of the Homeowners Policy ever on the increase, 
the volume of dog-bite claims has steadily risen to the point of serious 
concern among Home Office Claims Personnel. The vast majority of 
these claims are minor ones, but the more serious claims present some 
perplexing problems, especially in those states which have passed 
so-called “dog-liability statutes.” 


Statutory regulations today have changed almost all of the old 
accepted rules as to “dog-bite liability.” In the majority of our 50 
states the owner of a dog cannot rely on the requirement that a plain 
tiff, to establish liability for an injury, must plead and prove negli- 
gence, scienter, or wilful misconduct. Some 26 of our states have 
enacted legislation creating liability on the owner of a dog which 
inflicts injuries upon, or damages to, the person or property of another. 
These states are: 

California Massachusetts North Dakota 

Connecticut Michigan Oklahoma 

Florida Minnesota Ohio 

Georgia Missouri Pennsylvania 

Illinois Montana Rhode Island 

lowa Nebraska Tennessee 

Kentucky New York ‘Texas 

Louisiana New Hampshire \Visconsin 

Maine Washington 

There are three defenses to a plaintiff’s case based on a so-called 
“dog-liability statute.” In those cases where the statute has been 
raised, one or more of these defenses has been accepted by some 
supreme courts. Because a certain state is not listed as having ac- 
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cepted a defense is not, in itself, con- 
clusive. It is possible that the defense 
was not raised. There are three com- 
mon law defenses which must be con 
sidered in the defense of a statutory 
liability case: (1) 
tion; (2 
assumption of risk. 


intentional provoca- 


) contributory negligence ; (3) 


Intentional Provocation 


In the majority of the states that 
have considered intentional provoca- 
tion as a defense to an action brought 
under the dog-liability statutes, the 
courts have accepted it as 
and have held that the injured plain 


a defense 


(1) California 


(2) Connecticut 


Smythe v. 


Kelley Vv. 


tiff will be barred from recovery if he 
intentionally provoked the dog, thereby 


causing it to bite him. It is essential 


in asserting this defense, that the de- 
fendant plead and that the 
plaintiff intended to do the very things 
that he did, and that 
the plaintiff in 
must have taken place at or near the 
time of the attack. 


pr« ve 


the actions of 
provoking the dog 
The time element 
is an essential one. Intentional provo 
cation is a fact question, and therefore 
a jury question. The states that have 
considered the question, and have ac 
cepted intentional provocation as a 
defense in this type of case are: 


Schacht, 209 P. 2d 114 (1949). 
Killourey, 70 A. 1031 (1908). 


Dooman v,. Carlson, 137 A. 749 (1927). 


McCarthy v. Daunis, 167 A. 918 (1933). 


J) Georgia 


(4) Illinois 


Conway v. Grant, 13 S. E. 


McEvoy v 


803 (1891). 


Brown, 8 NEGLIGENCE CASES 


810, 150 N. E. 2d 652 (1958). 


5) Maine 


Hussey 


v. King, 22 A. 476 (1891). 


Carroll v. Worcoux, 56 A. 848 (1903). 


(G) Ohio 


Siegfried v. 


Everhart, 9 N. E. 2d 891 


(1936). 


Sengell 


v. Maddox, 31 Ohio OPS 201 


(1945). 


(7) Rhode Island 
(8) Wiusconsin 


Intentional provocation has been 
defined by a Connecticut court in the 
McCarthy case (above) as a “tort com 
mitted against a dog, of a nature cal- 
culated to incite it to defensive action 
by use of its [ 
defense.” 


natural weapons of 
Generally speaking, kicking 
or striking a dog has been held to be 
intentional provocation. In Feldman 
v. Sellig (Illinois), 110 Ill. App. 130, 
a seven-year-old boy was held not en- 
titled to recover damages from the dog 
owner when it was established that 
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Kelley v. 
Peck v. Williams, 54 


Legault v. Malacker, 163 N. W. 476 (1917). 


Alderson, 37 A. 12 (1896). 
A. 381 (1903). 


the boy was bitten after he had struck 
the dog, and while the dog was eating. 
Merely playing with or petting a dog 
has held not to be intentional 
provocation: Ellsworth v. Elite Dry 
Cleaner (1954) California, 274 P. 
(2); McEvoy v. Brown (1958) Illinois 
Smythe v. Schacht (1949) 
California (above). Some of the states 
have defined what is not intentional 
provocation. In Van Bergeh v. Eul- 
berg (1900) lowa, 82 N. W. 483, the 
Iowa Supreme Court, in holding that 


been 


(above ) ; 
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when the injured (girl) plaintiff threw 
and stones at the defendant's 
dog several months before she was 


sticks 


bitten, said ‘“‘such an act does not con 
stitute Intentional Provocation of the 
dog, because a dog has no right to 


brood over its wrongs or remember 


malice.’ This illustrates the impor 


(1) California Ellsw 


tance of the time element in intentional 
provocation. 


Contributory Negligence 

Contributory negligence has been 
accepted as a defense in the majority 
of statutory liability states that have 
considered the problem: 


rth v. Elite Laundry, 274 P. 2d 17 


(1954). 


Kentucky 
Louisiana Til 
Maine 
Massachusetts 
Michigan 


Missouri 


Nebraska ‘00k 
(9) New Hampshire 


(10) Wisconsin 


In the above jurisdictions, all of which 


have accepted contributory negligence 


as a defense to those cases brought 


the 
the respective states, it is imperative 
that the defendant dog owner plead 
and prove that the injured plaintiff 
failed to exercise 
which 


under dog-liability statutes of 


that degree of care 


under the same or _ similar 
circumstances would be expected of 
another and 


capacity. The kicking or striking of a 


person of his own 


age 


, and 
in itself, constitute contributory neg 


= 


dog does not, as a matter of law 


to the age 
of the person and the circumstances 
surrounding the incident. A Maine 
court in Gorland v. Hewes (1906) 64 
A. 914, favor of the dog 
owner in a case where an eight-year 
old plaintiff was bitten “after he struck 
the dog on the times, 
pulling its ears, and grabbed it around 
the neck, a few times, placing his face 
close to the dog’s face.” 


ligence. The courts look 


held in 


head a few 


It may con- 
stitute contributory negligence to ap- 
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Wooldridge v 
man 
Villiken 
Raymond 7 
Grummel 


Peeler 
(1902 


Gagnon 


Tatreau 


White, 48 S. W. 1081 (1900). 
v. Cook, 3 So. 2d 230 (1941). 

v. Federson, 86 A. 174 (1913). 
Hodgson, 36 N. 791 (1894). 
Decker, 292 N. W. 562 (1940). 
v. McMillan, 91 Mo. App. 310 


- 
Pickrel, 30 N. W. 421 (1886). 
A. 373 (1927). 


v. Buecher, 40 N. W. 2d 509 (1949). 


vw. Frank, 139 


proach a dog after receiving a warning 
not to do so. 

In addition to the ten states listed 
as accepting contributory negligence 
as a defense, there are eight states 
which have accepted it as a defense 
but in a limited form. In these juris 
dictions the courts have held that, in 
addition to the fact that the plaintiff 
failed to exercise that degree of care 
reasonably expected of a person of 
the same age and under the same or 
similar circumstances, the defendant 
must prove (1) that the injured person 
had full knowledge of the evil propen- 
the (2) that the 


injured person intentionally and un- 


sities of dog, and 
necessarily put himself in the dog’s 
This is called the Muller Rule, 
from the 1878 New 
Muller v. McKesson, 
This limitation to the 


way. 
and is derived 
York decision, 
fa N.Y. IS. 
defense rule of contributory negli 
gence is accepted by the following 


jurisdictions: 
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Lllinois 
2) New York 


3) Oklahoma 


Klatz v. Pfeffer, 163 N. E. 224 (1928). 
Lynch v. McNally, 73 N. Y. 347 (1878). 
Tidal Oil v. Forcum, 116 P. 2d 572 (1941). 
Fake v. Addicks, 47 N. W. 450 (1890). 
N. W. 


) Minnesota 


Wojewoda v. Rybarcyzk, 225 555 


(1929), 
Moore v. McKay, 55 N. W. 2d 865 (1933). 
Brewer v. Furtwangler, 18 P. 2d 837 (1933). 


Brown v. Barber, 174 S. W. 2d 298 (1943). 


5) Michigan 


(6) Texas 
(7) Washington 


(8) Tennessee 


Of the 26 states that have passed 
dog-liability statutes, ten have ac 
cepted, without reservation, the defense 
Eight of 
the remaining states have accepted the 


of contributory negligence. 


Of the eight remaining states, four 
have not squarely answered the ques 
tion, the remaining four have 
refused in their most recent holdings 
on the point, to accept contributory 


and 


The four 
states which have refused this defense 


restricted contributory negligence de- defense. 


fense (the Muller Rule). 


negligence as a 
are: 


Connecticut 


(1) 


2) Florida 


McCarthy v. Daunis, 167 A. 917 (1933). 
David, 96 So. 2d 227 (1957). 
Shurunk, 117 N. W. 917 (1908). 


126 N. E. 2d 337 


Vandercar v 
Miles Vv 


Hirschauer v. 
(1955). 


( 


(3) lowa 


(4) Ohio Davis, 


This 
doctrine requires knowledge and ap- 
preciation of the risk, and a voluntary 
In but a few 
jurisdictions has this doctrine been 


the defendant of responsibility.” 


Assumption of Risk 


Prosser on Torts defines assumption 
of risk: “When the plaintiff enters choice to enter into it. 
voluntarily into a relation or situation 
involving obvious danger, he may be raised as a defense, and the states that 
taken to assume the risk and torelieve have accepted it are: 


(1) Schacht, 209 P. 2d 114 (1949). 
Gomes v. Byrne, 9 NEGLIGENCE CAsEs 13, 


333 P. 2d 754 (1959). 


California Smythe v 


(2) 


(3) 


Florida Vandercar Vv David, 96 So. 2d Za¢ (1957). 


Missouri Brune v. DeBenedetty, 261 S. W. 930 


(1924). 
(4) Corley v 


Nebraska Hubbard, 260 N. W. 551 (1935). 


Thus, in Corley v. Hubbard (above), 
a housekeeper was injured when the 
dog of her employer ran between her 


feet. Recovery was denied her on the 
grounds that she was fully aware of 
the dog’s propensity to trip persons 
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by running into and between their that may be available in a suit against 
feet, and she therefore assumed the’ the owner of a dog under a liability 
risk as a matter of law. statute. A careful investigation should 
also be made to determine the pres- 

Investigation of Claims ence of a statutory defense, for under 
The majority of state supreme most statutes a person bitten by a 
courts that have reviewed cases aris dog is barred from recovery if he is 
ing under dog-liability statutes have committing an unlawful act, or, is a 
refused to proclaim these statutes as trespasser. A thorough investigation 
ones of absolute liability. Each of will often reveal a probable defense 
these cases should be carefully in which will mitigate the settlement 
vestigated to determine the presence value of some claims and negate the 
of one or more of the three defenses value of others. [The End] 


REHABILITATION 


\mong the speakers at the Institute of Life Insurance meeting 
in New York was Dr. Howard A. Rusk, chairman of the Department 
of Rehabilitation and Physical Medicine, New York University College 
of Medicine. Dr. Rusk explored the problems of bringing rehabilitation 
services to a greater number of disabled citizens, particularly among 
the older age groups. Estimates have shown that more than five 
million people in the United States, age 45 or over, have been disabled 
for more than three months. By 1980 over 68 millions of our popu 
lation will be 45 or over, and some 24 million of these people will be 
65 years of age and over. The Office of Vocational Rehabilitation 
estimates that approximately 1,500,000 of long-term disabled persons 
in this country need and could benefit from vocational rehabilitation. 
Said Dr. Rusk: 

“These 1,500,000 people have a chronic disease or physical or 
mental impairment that constitutes a substantial handicap to employ 
ment. Their disabilities are long-term rather than temporary in nature. 
Yet their conditions are not so serious, or of such a nature that there 
is little chance to rehabilitate them for work.” 

At present, middle-aged and older persons suffer disproportionately 
from chronic illness and physical disability. They are economically 
less able than younger persons to bear the costs of prolonged medical 
services. The hospital and other institutional care they do receive 
is often custodial rather than rehabilitative. A consequence of these 
facts is that several million of our older citizens are almost entirely 
dependent on others for their support. 

“If they were provided modern rehabilitation services,” the 

speaker maintained, “many could once again learn to live their lives 
in independence and with greater dignity. Some could return to work. 
Others could be brought to conditions of self-care. 
“In either case, the benefits from rehabilitation services would 
extend not only to the disabled persons alone, but to their families 
and to society as a whole. For those who return to work lost wages 
would be restored, industry would regain labor skills, and there would 
be new purchasing power and tax revenues in the economy.” 
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Guaranteed Insurability 


New York Superintendent of Insur- 
ance Thomas Thacher has withdrawn 


approval formerly extended to the 


“guaranteed insurability option” rider 


in a hearing requested by eighteen 


insurance companies, all of whom 
were represented by the Mutual Life 
Insurance Company of New York and 
bound to the determination made with 
respect to that company. 

The “guaranteed insurability option” 
provides that in addition to the face 
amount of issued on the 
life of the the latter shall 


have the option to have issued to him, 


insurance 
insured, 


without further evidence of insurabil 
ity, at specified future ages, specific 


amounts of additional insurance on 
any individual level premium life or 
endowment plan being regularly issued 
by the company on the day of pur- 
chase. In consideration for the option, 
the policyholder pays a premium which 
is higher than that which he would 
normally have paid for the _ basic 
policy alone. 

In a circular letter dated July 23, 
1959, the New York Department of 
Insurance notified authorized life com- 
panies and insurance societies that by 
its construction of Section 155 of the 
Insurance Law, life policies granting 
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the option must restrict the operation 


of incontestable and suicide clauses 
so that the respective periods in such 
shall the date of 


issue of the original policy and, for 


clauses run from 
the incontestable clause, from the 


date of reinstatement, if any. 


In the hearing, Superintendent 
Thacher specified the issue as whether 
the option rider may provide for the 
inclusion, in each of policies subse 
quently issued, of a separate two-year 
suicide. The Depart 
had asserted that the exclusion 


exclusion for 
ment 
could only apply to the original or 
basic policy. 
Subsection two of Section 155 of 


the New York 


quires that: “No policy of life insur 


Insurance Law re 


ance shall contain any provision 
which excludes or 
in the event of death caused in a cer- 


restricts liability 


tain specified manner, except 
(d) [a]s a result of suicide within 
two years from the date of issue of 
the policy. 

Mr. Thacher construes the “suicide 
clause” as a limited permissible ex 


clusion and not an instrument of 

public policy discouraging suicide. 
The respondent insurance company 

urged that the policy in question is 


really a series of independent con- 
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that a 


each 


tracts, issued 


the 


new policy is 
date which 


policyholder chooses to execute. 


upon option 


The Superintendent ruled that, since 
the buyer pays a higher premium at 
the outset for the option feature, the 
fact contract. In 
the judgment of the 
Superintendent, the use of the rider 
would be 


policy is in one 


addition, in 


prejudicial to the interest 
of policyholders, be led to 
believe that insurability is being as 
a the the 
policies, whereas the putative insur 


who may 


sumed by company in new 


ability of a prospective suicide is not 


being assumed; it is being excluded. 


[It is not, he concluded, a matter of 
caveat emptor, but 
regulation. 


one of statutory 


Assigned Risk Amendments— 
California 


Britton 
McConnell has announced the adop- 


Insurance Commissioner F. 


tion of amendments to the Assigned 
Risk Plan arising out of the hearings 
Fran 
cisco last month. Among the amend 


held in Los Angeles and San 
ments is a provision that, except for 
the application of the insurer’s usual 
and customary insurance rating plans 
risks, there 


to fleet or commercial 


shall be no variation between risks 
because of such factors as the accident 
record of the applicant or of anyone 
who normally drives the vehicle to be 


insured. 


\ maximum basic surcharge may 


be added to the premium of each 
assigned risk other than private pas- 
senger automobiles or risks covered 
by a Named Non-Owner Policy up 
to 15 per cent of the insurer’s normal 
rates applicable thereto. A schedule 
provides maximum surcharges for pas- 


senger automobiles. 


In no event may the premium pro- 
duced by the normal rate plus the 


State Department Rulings 
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of 
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surcharge exceed 125 per cent of the 
maximum permitted for Class 3 risks 
covered by a Named Non-Owner Policy. 

A surcharge of $85 per risk is pre 
scribed if the applicant is required 
to file a certificate of financial respon- 
sibility because of conviction of cer 
tain offenses, if the applicant has been 
classified a “negligent operator” by 
the Department of Motor Vehicles 
within the date of 
application, if the applicant during 
specified periods prior to application 
is found by 


three years of 


a V10- 
lation point count which would cause 
him to be 


the insurer to have 


presumed prima facie a 
negligent operator. 


Credit Insurance Reserves— 
South Carolina 

Insurance companies writing life, 
and health, or property in 
surance in South Carolina in connec- 
tion 
credit 


accident 
with “a specific loan or other 


must retain not 
the 


premiums for such business in reserve. 


transaction” 


less than 45 per cent of gTOss 
The new regulation was issued last 
month by William F. Austin, Chief 
Insurance for South 
Carolina, and contains reserve provi- 
sions for unlicensed insurers as well 
as for small loan businesses. 


Commissioner 
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OSE 


State Legislation 


Assigned Risk 

Massachusetts Bill 
Number 216 calls for the cooperation 
of automobile liability insurers in the 


I louse 


preparation of a plan for the equitable 
apportionment among them of as 
signed risks. A limit of at 


$5,000 for the injury or death of one 


least 


person in one accident, and of at least 
$10,000 for the injury or death of 
more than one person in an accident 
is proposed. Such a plan would pro 
vide for a surcharge on the coverage 
based upon accident frequency and 


court convictions. 


New York . 

Number 15 
joint legislative committee to make 
an immediate the 
operations, methods and practices of 


\ssembly Resolu 


tion would appoint a 


investigation of 


the assigned risk plan in the state 
for the purpose of determining the 
fairness and soundness of the plan, 
the any, for remedial 


and need, if 


legislation to correct any abuses. 

A. B. 116 proposes to amend the 
assigned risk plan and limit assigned 
$25,000 for 


death to one person in one accident, 


insurance to injury or 


and to $50,000 for injury or death or 


two or more persons in one accident. 
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Automobile Insurance 


Massachusetts \ resolution 
introduced by Governor Volpe pro 
vides for the 


commission to study the feasibility of 


creation of a special 
a safe-driver merit plan to operate in 
conjunction with compulsory auto- 
mobile liability insurance. The com 
mission will consist of one member of 
the senate, two from the house, the 
insurance commissioner, the registrar 
of motor vehicles, the commissioner 
of public safety, three actuaries, a rep 
the Police Chiefs’ As 


sociation, and a representative of an 


resentative of 


organized automobile association. 

By a provision of House Bill Num 
ber 2408, an insurer shall assess any 
person insured by a policy for per 
sonal injury or property damage for 
the negligent operation or control of a 
motor vehicle or trailer 5 per cent of 
any amount up to $1,000 paid out 
under the policy by the insurer as a 
result of a judgment against the in 
sured. Failure to pay within a year 
of judgment would result in license 
revocation. 

House Bill Number 2526is a resolu 


tion providing for an investigation by 


a special commission of the feasibility 


of repealing the Compulsory Motor 
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Vehicle Insurance Law, and provid 
ing for a Step Rate Premium Law 
the 
to his accident record. 
the 


licensee 
All drivers in 
the 


assessed on according 


same area would pay 


premiums, plus one step rate increase 


for $1,000 or part thereof, in 


damages paid on their behalf within 


every 


the seven preceding years to settle 

a claim against them. 
New York ... An 

to the 


section 


amendment 
would add a 
12l-a providing that no in 


New York 


reduce the broker’s com 


insurance law 


surer doing business in 
State shall 
missions previously paid for the sale 
of liability insurance on automobiles 
or their operators without first having 


the consent of the superintendent of 


insurance after notice of application 


for such reduction to the broker and 
a hearing regulated by the superin 


tendent. 


Personal injury insurance 


liability 
covering liability for ownership, op 


eration or maintenance of a 


vehicle would, according to A. B. 553, 
not be cancellable by the insurer after 
it had 
except for non-payment of premiums, 


been in eftect for 60 days, 


fraud, misrepresentation or suspen 
sion of the insured’s driving license. 
The exceptions would be applicable 
the term of the 


for a year, or for 


policy if that were less than a year. 


Doing Business 
New York 


insurers, under A. 


title 
would not 


Domestic 
B. 1002, 
declare any cash or property dividend 
to stockholders which, together with 
such dividends declared during the 
preceding 12 months, exceeded 10 
per cent of its outstanding stock. An 
exception would be allowed when, 
after deducting cash or property divi- 
dends, the insurer had a surplus to 
policyholders equal to at least 50 


per cent of its reinsurance reserve or 


What the Legislators Are Doing 


same 


motor 


a surplus equal to at least 50 per cent 
of the minimum capital required to 
transact title business 
whichever is greater. 


Under A. B. 1078, an 
company employing agents whose duties 


insurance 


insurance 


include the collection of monthly or 
weekly premiums barred 
from establishing any quota for the 


would be 


production of new business—whether 
in terms of dollar amounts, relative 
standing, percentage increase or any 
other criterion. Nor could any such 
company terminate, threaten to term 
nate, or attempt to terminate the em 
for failure to 


ployment of an agent 


attain a quota. 


The bill 
threatened or dismissed in this man 
recourse to the insurance 
shall be 


ered to require rectifying measures 


provides that an agent 


ner have 


commissioner, who empow 


including, but not limited to, rein 
statement of the agent with full back 
pay and injunction against the estab- 


lishment and enforcement of any quota. 


Dwelling Insurance 
New York \ new bill in the 
Number 115, call 


an explicit endorsement on compre 


senate, would for 


hensive dwelling policies, insuring 
against liability for injury to persons 
or property arising out of the owner- 
ship, operation and maintenance of a 
dwelling, that the policy is nontrans 


ferable and nonassignable. 


Old-Age Benefits 


Massachusetts ... A 
(Number 


resolution 
senate 13) is 
the the 


United States, urging it to enact legis- 


of the state 


addressed to Congress of 
lation providing for a monthly pension 
of $200 and medical and funeral bene 
fits to all retired persons 65 years of 


age or older. 
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“SC lected: Decisions 
from All Jurisdictions | 


NEGLIGENCE a slope of about 69 degrees, and the 


‘ bs bi cable drum at the top is regulated 
Summaries of Selected Decisions 


Recently Reported by CCH 
NEGLIGENCE REPORTS 


so that the speed of the lift does not 
exceed one mile per hour. Thus, the 
trip up or down would take about six 
minutes. The operator of the lift is 
housed on top of the hill, and his 
view of the bottom is obstructed by 
the lift itself until it reaches a point 
Recovery was allowed to the plaintiff mearly halfway down the incline, from 
for tle loss of an arm at the sie of a which point he can see through the 
calle lift operated by his father’s em- underside of the lift as it descends 
ployer, a munccipality, on premises to the bottom of the hill. 
owned by the municipality, even though 
the docirine of altractive nuisance was 
disallowed. The suprem2 court held 
that a duty of reasonable care was 
owed ithe plaintiff, who was merely a 
technical trespasser. Washington. On the 


Child Injured by Cable Lift— 
Recovery Without Nuisance Doctrine 


There were 
no fences or other barricades at the 
base of the lift’s rail shaft, and there 
was no way of contact ing the operator 
from the lift itself. 


day of the accident, the 


The infant plaintiff, a three-year-old plaintiff went out to play in his front 
< i 4 a - a 

child, was the son of an employee of Yard, approximately 2,150 feet from 
the Sra a His father was en- the bottom of the lift. Evidently he 


le to 


at work on a dam and his ‘Ode his elder brother's | tricyc 
y lived on the premises of the the lift. His mother noticed his ab- 
defendant, “in all respects comparable S€n¢e immediately, but she began 
to a company town exclusively owned searching for him in the wrong direc- 
and controlled by a privately-owned On. A twelve-year old boy was the 
power company.” \ cable-drawn lift first to notice the plaintiff about 50 
was used bv the defendant to trans feet up the lift incline, where he 
port passengers and freight up and seemed to be sliding down the hill 
down a 550-foot hill between the and holding on to one of the rails. 
“town” and the dam. The hill has The witness also noticed that the lift 
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When the 
plaintiff did not respond to the youth’s 
shouts, the latter tried to telephone 
the operator. 


had started its descent. 


He was unable to find 
7 the head 
number. Meanwhile the occupants of 
the lft had alerted to the 
plaintiff's plight and were trying to 
attract the attention of the lift opera 
tor by shouting and waving. When 
the lift had within 15 or 
20 feet of the plaintiff, another of the 
defendant’s employees, who happened 
to be at the bottom of the 
the plaintift began giving 
arm signals to the operator. At the 
last he called the head house number, 


giving house 


a directory 


become 


descended 


incline, 


saw and 


which he knew, and received a busy 
signal. At approximately 30 feet from 
the bottom the lift passed over the 
plaintiff crushing his left arm, which 
later had to be amputated five inches 
from the 

The complaint, amended before 
trial, asked $200,000 in damages. The 
defendant’s directed 
verdict the trial court 
and the submitted to a 
jury, which returned $74,900 for the 
plaintiff. Motions for judgment not 
withstanding the verdict and for a 
trial and the de 
fendant appealed from the amount of 


shoulder. 


motion for a 
was denied by 


cause Was 


new were denied, 
the verdict with exceptions from cer 
tain instructions given by the trial 
court and others refused by it. 

The Washington Supreme Court 
ruled at the outset that 
of the plaintiff’s status—whether that 


regardless 


of an invitee, licensee, or trespasset 

the defendant owed him the duty to 
use The court dis- 
tinguished two vital facts in the pres 
ent case which set it apart from the 
precedents in trespass: (1) the plain 
tiff resided on the same tract of land, 
owned and controlled by the defend- 
ant, as that on which the 
took place; (2) the instrumentality 
of the injury was in motion, activated 
and controlled by the defendant. In 


reasonable care. 


accident 


Negligence 


addition, the Washington court 
embraced the rule that children 
years merely 


? 
L 
] 
i 


tender are technica 


owed reasonable 


care by prudent and responsible parties. 


trespassers and are 


In reference to the attractive nui 
sance doctrine, the court agreed with 
the defendant that it did 1 
the that there 
evidence that children had ever played 
on the lift before 
played around it, 
and testimony of 


1ot apply, 
for reason was no 
though they often 
to the knowledge 
the lift 
Besides this fact, the infant plaintiff 


operator. 
himself explained that he was look 
for his had 
\ year earlier his father had 


ing father, who gone 
fishing. 
taken him fishing, and, on that occa 
sion, they had to use the lift to reach 
their The court ruled 


that there was a duty upon the de 


lestination. 


not to 
injure the plaintiff regardless of his 
at the site of the incline. 


fendant to use reasonable care 


legal status 

In view of this holding, the court 
dismissed the errors assigned to the 
trial court as to instructions. —Two 
justices dissented from this opinion, 
giving it as their own that the doc 
trine of attractive nuisance was errone- 
ously defined as one of the defendant’s 
negligence, and _ that 
an assumption that the jury discarded 
this improper instruction would be 


speculative. 


seven acts of 


Finally the $74,900 verdict evoked 
appeal from the defense. The supreme 
court reviewed the damage: 


“During the period in which |the 
plaintiff] is still growing, he will need 
four or five new prostheses. [ 


reaching maturity, he will need a new 


/pon 
prosthesis every three to six years 
life. After 
maturity, he will also need an artificial 


for the remainder of his 
hand, which requires periodic re-cover- 
ing. During the course of his growth, 
he must undergo approximately three 
more operations to saw off the arm 
bone, since the bone grows faster than 
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the skin There is evidence that 
since the accident he has become with- 
drawn in his relationships with other 
people.” “It [the trial 
judge’s] discretion to grant a new 
trial or reduce the amount of the 
verdict, if he thought it were exces- 


was within 


sive or the product of passion and 
prejudice. ... In matters of this nature, 
we do not feel that we should presume 
to substitute our judgment for both 
his and the jury’s unless this court’s 
the 
That is not the 


sense of justice is shocked by 
amount of the award. 
situation in this case. 


“The judgment of the trial court is 
in all respects affirmed.’”’—Sherman v. 
City of Seattle. \Washington Supreme 
Court. October 27, 1960. 11 NEGLI 
GENCE Cases (2d) 1189. 


Pedestrian Injured— 

Municipal Liability 
On appeal from a judgment of involun- 
tary nonsuit, the plaintiff, who suffered 
injuries attributable to a badly fitting 
water meter cover in a public alley, was 
awarded a reversal on the ground that 
the water meter, operated and main- 
tained by the defendant municipality, 
was an apparatus of the city’s proprie- 
tary enterprise. North Carolina. 


The plaintiff to this appeal before 
the supreme court was a young North 
Wilkesboro mother who, while hold- 
ing her two-year-old son by the hand, 
was walking through an alley in that 
city in the direction of the local dime 
store. She stepped on the water meter 
cover and it spun away, landing with 
a clang some five or six inches from 
the meter box. The plaintiff plunged 
into the excavation and suffered in- 
juries to the left leg. 


The alley, about 30 feet wide, was 
paved with concrete and had no side- 
walks. The plaintiff had walked down 
it hundreds of times since she was a 
child. The circular water meter cover 
was about ten inches in diameter and 
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was made to fit in a coaming about 
one-half inch in width located on the 
meter box. It did not fit. A licensed 
plumber, appearing for the plaintiff, 
testified that he had last examined 
the meter in question about a year 
after the accident and found both 
the rim of the cover and the coupling 
lip worn and rounded off. “I put the 
lid on there and stepped on the edge 
of it and it kicked right off. I put 
it on again and stepped on it and it 
didn’t kick off and I put it on the 
third time and stepped on it and it 
kicked off the third time, two out of 
three times. The lid sits right down 
into the rim. There is a form around 
the rim for the lid to sit on in the 
box and it just sits down inside there.” 
The condition had, in the expert’s 
opinion, existed for at least four to 
SIX years. 

The defendant 
mitted that it controls and operates 
a water line in the alley and has three 
meter housing underground 
water valves there. The operation and 


municipality ad 


boxes 


maintenance of these, the defendant 
avers, is a governmental function ex 
empting it from liability. 

The supreme court set forth its own 
language from Smith v. Hickory, as 
apposite to the issue: 

“The governing authorities of a 
town or city have the duty imposed 
upon them by law of exercising ordi- 


nary care to maintain its streets and 
sidewalks in a condition reasonably 


who use them in a 
Liability arises only 


safe for those 
proper manner. 
for a negligent breach of duty, and 
for this reason it is necessary for a 
complaining party to show more than 
the existence of a defect in the street 
or sidewalk and the injury: he must 
also show that the officers of the town 
or city knew, or by ordinary diligence, 
might have known of the defect, and 
the character of the defect was such 
that injuries to travellers using its 
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streets or sidewalk in a proper man 
ner might reasonably be foreseen.” 

With respect to the defendant’s 
putative exemption from liability, the 
court said: 


“It is generally held, that insofar 
as a town or city undertakes to sell 
water for private consumption it is 
engaged in a commercial venture, as 
to which it functions in a proprietary 
or corporate capacity, and for negli 
therewith it is 
muni 


gence in connection 
liable. 


cipality undertakes to supply water 


Insofar, however, as a 


to extinguish fires, or for some other 
public purpose, it acts in a govern 
mental capacity, and cannot be held 
liable for negligence.” 


Reversing the judgment of invol 
untary nonsuit against the plaintiff, 
the supreme court stated: 


“Plaintiff's evidence, considered in 
the manner her, 
ten Is to show that defendant operated 
box 


most favorable to 


and maintained a water meter 
for the benefit of its inhabitants placed 
that the cover 


box was 


in a public alley 
or lid of this 
insecurely fastened and apt to bounce 


water meter 
off if a pedestrian stepped on it due 
to the cover and the rim of the water 
meter box having become worn and 
rounded and the rim being larger than 
the cover, that this dangerous condi 
least four to 


tion had existed for at 


six years, a time sufficient to give 
defendant constructive notice of such 
that the 


character of this defect was such that 


dangerous condition, and 
injuries to pedestrians using this pub 
lic alley in a proper manner might 
be reasonably anticipated by defend 
ant. Certainly, plaintiff's own evidence 
does not show as a matter of law 
that she was guilty of contributory 
negligence.” North 
Wilkesboro. North Carolina Supreme 
Court. November 23, 1960. 11 Necut 


GENCE Cases (2d) 1229. 


Faw v. Town of 


Negligence 


Family Killed by Gas Fumes— 

Gas Company’s Liability 
An action for wrongful death by gas 
fumes from an improperly vented gas 
heater was dismissed by directed ver- 
dicts in favor of the defendant gas com- 
pany, which verdicts were affirmed by 
the supreme court's finding that the 
company had fulfilled its statutory obli- 
gations. Massachusetts. 


Three actions of tort for wrongful 
death and conscious suffering were 
brought by the administrator of the 
estates of a man, his wife and their 
child, all the [ 
toxic gas from an improperly con 
nected and ventilated The 
defendant gas company won directed 
verdicts in the lower court from which 
the plaintiff excepted before the su 
preme court. 


deceased by escape ol 


heater. 


In December of 1951 the defendant 
converted from manufactured to nat 
ural gas distribution, publicly adver 
tising the need for adjusting appliances 
to the new fuel. During the conver 
sion period the defendant discovered 
that, in the apartment later occupied 
by the decedents, “there was no 
vent pipe from the chimney .. . to 
the hot water heater.” 
The fact was recorded on a red card 


gas 


in the defendant’s files and a portion 
of the card was attached to the heater 
then in the apartment. This heater 
was removed in July of 1956 follow 
ing a complaint by tenant. The land- 
lady had a heater of her own, stored 
in the basement, installed in the apart- 
ment and connected by a licensed 
This had 


no vent pipe. A ordinance, en- 


plumber. heater likewise 


city 


acted in 1953, provided that “|[n]o hot 


water tank shall be repaired, relocated 


or installed and connected unless it 


is protected with safety devices as 
follows: . [e|very water tank heater 


using gas shall be properly 


connected to the nearest chimney 
by a pipe of suitable size.” 





The 


disconnected on 


service was 
December 12, 19506. 
A gas company employee went to the 
apartment building on December 26, 
1956, to turn the gas on at the meter 
for the apartment. He 
found that it was already on. The 
employee's instructions were “to turn 


former tenant’s 


decedents’ 


on the service to the meter, and then 
check the meter to see whether there 
is any gas leaking out, and then check 
the and the 
through to make sure that there is 
gas to the appliances.” 


appliances, draw gas 
The employee 
tried to get into the apartment but 
“no home.” He did not 


leave a slip under the door and he 


one was at 
never tried again to check the appli 
ances. Friends calling at the apart 
ment on the evening of January 23, 
1957, found the family unconscious. 
Father and child were dead on arrival 
at the hospital; the mother died five 
days later. 


The evidence showed that the gas 
heater was going when the tragedy 
was discovered. A gas company in- 
spector, who had been accompanied 
by a deputy fire chief, reported that 
the burner on the water heater was 
in good working order and that he 
The 


trial judge took judicial notice that 


saw no reason to shut off the gas. 


natural gas is an inherently dangerous 
substance. 
The defendant had neither sold nor 


installed the The su- 
preme court remarked that “[n]othing 


water heater. 


in the record suggests that the gas 
company had assumed any duty to 
the | decedents | with respect to the 
new heater unless it did so in connec- 
tion with [the defendant's employee’s | 
efforts . . . to connect service on 
December 26, 1956, and his failure to 
gain access, then or later, to the apart- 
ment to inspect the appliances.” 
With regard to the employee’s testi- 
mony that the service had already 
been turned on, the court observed: 
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“If this was so, the gas company’s 


instructions with respect to turning 


on the service in terms not 
applicable to him at all for he did not 


Disbelief ot [the 
employee’s| testimony would not estab 


were 
turn on the service. 
that he did turn on 


if he did 
the service, although a broader inter 


lish affirmatively 


the service. Even turn on 
pretation of the instructions is pos 
sible, the gas company did not with 
clarity require more than checking 
the appliances to be certain that gas 
reached them.” 


In addition to this exculpating fact, 


the court discerned no direct causal 
connection between the turning on of 
the gas and the accident 28 days later. 
at the 


installation and connection of heaters. 


As to the statute, “it is directed 


It cannot be construed to have 
broader application than is indicated 
Wright v. North 
ampton Gas Light Company. Massa- 
chusetts Supreme Judicial Court. De- 


1960. 11 NEGLIGENCE CASES 


by its plain words.” 


cember 1, 
(2d) 1272. 


Short Short: Tennessee 


Action was brought by plaintiffs, 
mother and daughter, for injuries sus 
the latter fell 


through the attic floor of their newly 


tained by when she 


purchased home, The defendants, the 
builder and the selling agents, were 
awarded a directed verdict on the basis 
of caveat emptor in spite of the fact 
that the warranty deed to the house 
and lot had not been delivered to the 
vendees, and that the defendants had 
permitted the family to move into the 
house before they had obtained a loan 
to cover the balance of their debt. 

Belote et al. v. Memphis Development 
Company et al. Tennessee 
Appeals. November 30, 1960. 
LIGENCE Cases (2d) 1277. 


Court of 
11 NEc- 
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of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Summaries 


Battery Committed in Self-Defense— 
Insurer Liable for Settlement 


An insurance company which refused to 
defend the insured from a threatened 
suit for assault and battery was held 
liable to the insured for the amount of 
his settlement under its personal liability 
endorsement when it was shown that 
the insured was not in fact guilty of a 
wrongful act. California. 


The 


comprehensive personal liability en 


defendant insurer carried a 
dorsement insuring the plaintiff against 
all sums should 


legally obligated to pay 


which he become 
as damages. 
An exclusion from the insured’s cov- 
“This endorsement does 


erage read: 


not apply: (c) to injury, sick 


ness, disease, death or destruction 
caused intentionally by or at the direc 
\ condition of 
the policy provided that written notice 


be given by or on behalf of the insured 


tion of the insured.” 


when an occurrence within the scope 


of the policy took place. 
One evening, following a golf out 


ing and dinner, the plaintiff and his 


companions were returning to the city 


in an automobile when one of them 
in the rear seat, allegedly inebriated, 
began threatening another in the front. 
The plaintiff, who was in the rear, 
with the man, 
upon the latter pulled the plaintiff 


remonstrated where 
around and raised his cane in a menac 
ing manner, bringing it within 20 inches 
of the plaintiff's head. The plaintiff 
brushed the cane aside and delivered 
three blows to the assailant with his 
right hand. The insured testified that 
he knew of the other’s reputation for 
had the 


belligerence, that he heard 


Fire and Casualty 


man quarreling earlier in the evening 


(at which time his cane was taken 
from him), that he, the plaintiff, be- 
lieved himself in imminent peril, and 
that he struck the other intentionally 


The 


the obstreperous 


and in self-defense. car was 


stopped and pas- 
senger was made to ride in the front 


seat. 
Five months later, the plaintiff re- 


letter 
attorney informing him of his client’s 


ceived a from his antagonist’s 
intention to sue for damages arising 
from the alleged battery. A few days 
later the plaintiff contacted his insur 
ance broker, not an employee of the 
defendant, who told him that he was 
not covered by the defendant’s policy 
under the 
the broker arranged 


circumstances. Later on, 
a meeting be- 
tween the plaintiff and an officer of 
the defendant company, whereat the 
officer informed the plaintiff that he 
was not covered. There was some 
at the trial as to whether 
officer had or 
that 


nonofficial 


controversy 
this insurance 
stated at this 
speaking in a 
There 
two discussed 


or not 
had 


he Was 


not meeting 


capacity. also evidence 
that the the 
a written notice, and that the plaintiff 


was 
need for 
desired to avoid the procedure be- 
cause ol possibly unfavorable publicity. 
The officer appeared to have told the 
plaintiff that the 
undertake the defense if the injured 


company might 


party instituted suit. 


Preceding these events, the plain- 
tift’s notified that if the 
threatened iawsuit about, he 


bank him 
came 
have to his business 


would secure 


loans, a recorded indebtedness of 
$38,000. Four days before the statute 
of limitations had run, the plaintiff 
was again threatened by his adversary 
to the effect that if some understand- 


ing were not immediately reached, 
suit for $200,000 would be filed. The 
plaintiff, afraid that such a suit would 


ruin his bank credit, agreed to pay 
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$6,000, his prospective litigant’s al- 
leged medical expenses. The insured 
then the defendant 
recover this amount. 


sued insurer to 


The court found that the injuries 
caused by the plaintiff were in the 
course of his resisting a threatened 
assault, that the plaintiff’s obligation, 
if any, to the injured party had not 
been determined by a judgment or 
written agreement to which the de- 
fendant party, and that the 
payment made by the plaintiff was to 
protect his credit and not as a result 
of a legal obligation. The defendant 
denied liability and alleged that its 


Was a 


policy expressly excludes coverage for 
injury intentionally caused by the in 
sured, that written 
quired of the plaintiff to the insurer, 
and that no liability to the plaintiff 
had been proved. Judgment for the 
defendant was returned and the plain- 


notice was re- 


tiff appealed. 

In the court of appeals, the plaintiff 
argued that the policy exclusion must 
be interpreted to mean that specific 
injury was intended by the insured 
coverage could be withheld; 
the purpose of the exclusion, he averred, 


before 


is to prevent indemnifying a wrong- 
doer. On the contrary, the defendant 
contended that “intentionally” refers 
to the act without regard for motive, 
that no element of wrongfulness is 
such a limitation is 


necessary, for 


implied by law. 


The district court of appeal rejected 
the interpretation of “intentional” 
proffered by the defendant. It 
from Section 533 of the 
Code, which holds: “An 


cited 
Insurance 
insurer is 


not liable for a loss caused by the 


the insured; but he is 
not exonerated by the negligence of 
the insured or of the insured’s agents 
or others.” The court reasoned that 
if the plaintiff acted in self-defense, 
he acted by chance and without a 
preconceived design to inflict injury, 
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wilful act of 


“just as though he were acting inten- 
tionally, although negligently, and in- 
jured someone.” 


The defendant rejoined that it is 
only required to defend a suit when 
the claim presented is covered by the 
policy, and that the duty to defend 
is “measured by the allegations of 
the complaint.” ‘If suit for assault and 
battery had been brought against the 
insured, the defendant insisted that it 
would not have to defend him. Fur- 
thermore, the insurance officer sup- 
posedly offered to provide the plaintiff 
with counsel if the suit ever trans- 
pired. The court did not credit this 
last: “[I]n view of [the insurance 
officer's] emphatic general denials of 
coverage, plaintiff could not reason- 
ably have construed any such state- 


ments as an offer to defend.” Faced 
with pressure from the bank, the plain- 
tiff acted, in the opinion of the court, 
as a reasonable and prudent man would 
act in settling for the sum of $6,000 
damaged in that 


and was thereby 


amount. 


The court elaborated the insurer’s 
duties in this language: 


“Defendant’s argument that the com- 
plaint of the injured party is the 
determining factor as to coverage 1s 
without While it is true as a 
general principle of law that an in- 


merit. 


surer’s obligation to defend is measured 
by the terms of the policy and the 
pleading of the claimant who sues the 
insured . . . it is also established 
that where a settlement of litigation 
has been made and no judgment estab- 
lishing the liability of the insured 
rendered, the question of insurer’s 
liability to defend remains open for 
adjudication in a later proceeding.” 


The that its 
liability for breach of contract was 


insurer’s contention 
contingent upon a liability’s being 
imposed upon the insured was dis- 


The insurer’s 


1961 


carded by the court. 
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refusal to defend constituted a breach 
of contract such that the plaintiff was 
justified in pre ceeding to defend 

and to settle—on his account. 
“|The insured’s] present rights against 


own 


defendant are based upon defendant's 
breach of the insurance contract and 
not upon provisions of such contract 
requiring defendant to pay any amounts 
for which plaintiff has become legally 
obligated.” 

Ruling finally that the words of the 
defendant’s officer constituted a waiver 
of the written notice requirement, the 
court of the trial 
court’s judgment and ordered it to 


appeals re\ ersed 


enter judgment in favor of the plain 
tiff for $6,000 and costs.—Walters v 
American Insurance Company. Cali 
fornia District Court of Appeal. Oc 
tober 31, 1960. 10 Fire AND CASUALTY 
Cases 566. 


Landslide Damage— 
‘All Physical Loss’? Coverage 


A fire insurance policy which includes 
an ‘‘all-physical loss'’ endorsement pro- 
viding coverage for damage to a 
‘““dwelling’’ due to landslide is con- 
strued to encompass not only the house 
of the insured but the land underlying 
and surrounding the house necessary 
to its stability and habitability. United 
States District Court for the Northern 
District of California. 


The plaintiffs brought suit against 
their insurer to recover the maximum 
forth in a policy, 
$26,000, for damage to their dwelling 
due to landslide. 


amount set fire 
In the course of the 
trial the plaintiffs adduced evidence 
establishing that the cost of repairs 
to the house proper was near $8,000 
and that the cost of shoring up and 
stabilizing the earth around it would 
approximate at $23,000. The 
another after 


least 
cost of home 
the landslide had already exceeded 
the $5,000 policy limit by the time 


of the trial, for which sum the insurer 


renting 


Fire and Casualty 


conceded liability. The $31,000 figure 
for the restoration of the home was 
shown to the court’s satisfaction to 
be as inexpensive a recourse as was 
open to the plaintiffs—the moving or 
selling of the house likewise entailing 
expenditures in excess of the policy 


limits. 


The court was persuaded that the 
plaintifts had acquitted themselves of 
the burden of proving damages, under 
the terms of the policy. The pivotal 
issue was the word “dwelling” 


“Tf ‘dwelling’ encompasses such land 
[underlying and stabilizing the house| 
then plaintiffs are entitled to recover 
in full. But if ‘dwelling’ includes only 
the residence structure itself and not 
the land upon situated, 
then plaintiffs are entitled only to 


which it is 


have their home restored to its con- 
dition prior to the damage ... . In 
such latter event plaintiffs regard the 
and unin 


residence as dangerous 


habitable.” 
The that 
carried equivocal connotations in the 


court noted “dwelling” 
policy language, sometimes referring 
to the building structure, sometimes 
[It found, how- 


authorities con- 


to the roof and frame. 
ever, “well-considered 


struing the term in a sense which 
permits coverage of the surrounding 


land, as well as specific buildings. 


‘ 


‘In the case at bar it is manifest 
that the land underlying the house 
must be encompassed within the word 
unless the policy is to be 
interpreted as illusory. It appears to 
this court, and the court finds, that 
no amount of repairs to the present 


‘dwelling’ 


structure alone will cure the damage 


or replace the dwelling until the earth 
the 


movement under structure 1S 


stabilized.” 


Expert testimony at the trial re 
vealed that the landslide at the 
of the plaintiffs’ house was still active 
eventually culminate in 


site 


and would 
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another casualty, 


unless the required 
The de 
fendant would have had the plaintiffs 


engineering were effected. 


await this future calamity in measur 
ing their rights under the policy. Of 
this, the 


court observed: 


the fair intend 
defendant's 
that, appears 


proximate and certain that additional 


“Tt within 


ment of 


seems 
the 


obligati ms 


contractual 
when it 


slides will occur, to require plaintiffs 
the house and garage on a 
shifting 
abortive their rights and to place a 
that 
the earth move- 


to repair 


mass of earth is to render 


thereon results in 
Until 
the landslide, is stabilized, 
the dwelling 


construction 
an absurdity. 
ment, 1. ¢., 
will continue to suffer 
damage and the occupants | will con 
tinue to be] imperiled.” Judgment 
was entered for the plaintiffs in the 
of $31,000.—Pfeiffer et al. v 
General Insurance Corporation. United 
States District Court for the Northern 
\ugust 16, 1961 
ALTY ( 


amount 


District of California. 
10 Fir 


ases 559. 


AND CASI 


Foreclosure on Insured Property— 
Mortgagor Indemnified 


The standard mortgagee clause was 
construed to be two separate insurance 
contracts, one with the mortgagor and 
one with the mortgagee, in this supreme 
court decision on a fire policy that was 
cancelled by the mortgagee. Rhode 
Island. 


\ policy, written by the defendant 
insurance company insuring a home- 
from delivered 
to the bank holding mortgage of the 
insured property. 


owner fire loss, was 
\mong the provi 
sions of the policy was a standard 
mortgagee clause which provides that 
would be 
payable to the mortgagee bank as its 


interest appeared. 


any loss under the policy 


The insured property was conveyed 
by the homeowner to the plaintiff, 
and the defendant approved the as- 
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the 
Two years later the bank foreclosed 


signment by endorsing policy. 


the mortgage and conveyed the prem 
li 


ises to itself by a mortgagee’s deed. 
Shortly thereafter, the bank conveyed 
the property to an Administrator of 
Veterans’ Affairs, the defendant hav 
ing endorsed the policy to show its 


consent, 


\dministra 
tor of Veterans’ Affairs conveyed the 


Five months later, the 


insured premises to the plaintiff. Six 
days after that, a 
the V. A. 
the defendant insurer and requested, 
in writing, that it 
that the premium sent to 
the V. A. ‘The 


defendant performed as requested. 


representative of 
surrendered the policy to 


be cancelled, and 
rebate be 
office at Providence. 

Two months thereafter the insured 
premises were damaged by fire, and 
the plaintiff filed proof of a $2,184.74 
\ superior court justice sitting 
without a jury decided for the plaintiff. 


The the 
first place, that the contract of insur 


loss. 


defendant maintained, in 
ance had been terminated prior to the 
occurrence of the loss by operation of 
law—in that the plaintiff was deprived 
of her insurable interest in the prop 
erty the mortgage 
in the alternative, that the 
terminated the 
defendant cancelled the policy at the 
request of the Veterans Administration. 


The court the 
precedential rule nullifying a_ policy 


when was fore 
closed OT, 
when 


insurance Was 


supreme dismissed 
when the insured alienates his interest 
in the property. “However sound that 
contention 
that 
in this 


be, it is our opinion 
rule would not prevail 
view of the 
adoption by our legislature of a statute 


may 
such a 
jurisdiction in 


fire 
insurance policy and prohibiting the 


prescribing a standard form of 
making of a fire insurance contract 
on any property in this state unless 
it conforms to all the provisions and 
conditions of the form so prescribed.” 
“To warrant holding that a contract 
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of insurance had been terminated by 
reason of an alienation of the covered 
property and a loss of the insured’s 
insurable interest, a provision there 
for would necessarily have to be con- 
tained in the contract.” 

Of the alternate defense that the 
policy was cancelled before the fire, 
maintained that it 
that 


mortgagee 


the court not 
the 


relieved 


Was 


terminated by act. Again 


standard clause 
the plaintiff, providing as it did that 
the insurance could not be invalidated 
by any act or negligence of the mort 
gagor. The 


constructions 


court reiterated former 
that “the 


the contract of such a mortgagee clause 


inclusion in 


had the effect of creating two separate 
insurance contracts. 

formly held that the 
standard 
to the 
that he 


entered 


It is uni 


purpose of a 
mortgagee clause is to give 
the 


would have obtained had he 


mortgagee same benefits 


into a separate contract of 


insurance.” 


The contract of the plaintiff and the 
defendant was thus found to be in full 
force and effect at the time of the fire, 
and remitted to the 
superior court for entry of judgment 
on the Pacific 
Insurance Company of ew York 
No 


AND CAS 


the case was 


decision.—Osbhorne wv. 


Rhode Island Supreme Court. 
1960. 10 Fire 


3Q9 


vember 21, 
UALTY CASES 


Mercantile Robbery Policy— 
Professional Burglar’s Testimony 


The defendant insurance company lost 
its appeal when the court ruled that the 
expert burglar’s testimony that it was 
“an inside job’’ was speculative, and 
that corroborative lie detector tests 
would not be admitted over objection. 
Texas. 


The 
market 
receipts, sought 
under the defendant’s mercantile rob 


f« ¢ cd 


a day's 


safe in the plaintiff's 
was burglarized of 
and 


recovery Was 


Fire and Casualty 


The 
the 
ground that the insured breached a 


bery and safe burglary policy. 
insurer disclaimed lability on 
policy requirement that it keep rec 


ords from which the insurer can ac 
curately determine the amount of the 
loss, and that the robbery from which 
the loss resulted was perpetrated in 
collusion with its corporate officer and 


ste ckhe rider. 


Cash register tapes were among the 
records of the loss, but the defendant’s 
accounting witness admitted that it 
not 
inadequacy of proof that the insurer 


was for lack of proof but for 


resisted the claim. The court of ap 
peals ruled that the evidence made a 
fact 


whether records had been kept in the 


question of for the jury as to 
manner prescribed. by the policy, and 
overruled the defendant’s arguments 
on that evidence. 


The insurance company also com 
plained that the court erred in excluding 
the testimony of their expert witness, 
an experienced burglar who had par 
ticipated in numerous crimes like the 
one at 
that 
bona 


issue. The insurer contended 
this 


fide 


man’s evidence as to how 
the burgling 


craft would have gone about the task 


members of 


tended to prove that the robbery was 
a “faked inside job” involving a cor 
porate the The 
defendant alse produced a witness from 


officer of insured. 
the penitentiary who testified to pre 
liminary plans for the robbery impli 
cating the corporate officer. This witness 
explained that he had “backed out,” 
but that his associates were profes 
sionally competent and would have 
discharged their duties in a much more 
dexterous manner than was actually 
employed. 


The 


guarded: 


court’s view of all this was 


“Appellant it has found no 
case in which a court has held such 
evidence admissible. 


Says 


This court does 
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the first. There is 
nothing in the record to indicate that 


most 


not desire to be 


all or professional or expert 
specialists in this field would employ 
identical or similar techniques in the 


The 


not a 


Same circumstances. evidence 


Was speculative, was proper 
subject for expert opinion evidence, 
and in our opinion the court did not 
err in excluding it.” 

The lower court had also excluded 
the opinion of the operator of a poly 
graph, or lie detector, that according 
to his tests the corporate officer had 


The de 


fendant urged that the evidence was 


not been telling the truth. 


admissible because the subject of the 
had 


that a police officer had apologized 


tests been permitted to testify 
for questioning him about the rob- 
bery. The insurer defended his right 
to try the 
dispel the impression that the police 


to impeach witness and 
had cleared him. 

The record showed that the defend 
ant itself had the 
picions of the police into the case, 
ruled that the evidence 


introduced sus- 
and the court 
of the apology was admitted as limited 
to the rebuttal of such testimony. To 
this the insurer did not object, and, 
in the court’s judgment, no exceptional 
reason existed to admit opinion evi 
excluded. As to the 
detector 


dence already 
treatment in general of lie 
evidence, “|[wle find no jurisdiction 
at this which 


of results of lie detector tests in civil 


time admits evidence 


cases over objection; they are uni 
formly excluded 
“While some of the 
for excluding the results of such tests 
may in the future appear ill-conceived 


because of the cautious pace at which 


current reasons 


jurisprudence approaches, accepts and 
embraces the novel, even in science, 
we feel obliged to follow the uniform 
rule. We have carefully considered 
this, and appellant’s other points, and 
they are overruled.’—Central Mutual 
Insurance Company v. D. & B., Inc 
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Texas Court of Civil Appeals. Novem- 
ber 17, 1960. 10 FirE AND CASUALTY 
Cases 57] 


Short Short: New Jersey 

The plaintiffs incurred a fire loss 
and sought to have an appraisal under 
the terms of their various fire insur- 
ance policies. The defendant insurers 
refused to appoint an appraiser on the 
ground that an appraisal would be 
inappropriate. At argument be 
fore the district the 
objected to the plaintiff's request and 
urged that, first, the fire had caused 
a total loss and, second, that since an 


oral 


court, insurers 


appraisal is not an arbitration, there 
is nothing to require that notice be 
given of the appraisal hearings, that 
the testimony be under oath, and so 
forth, and that consequently the de 
fendants might be prejudiced thereby. 

Defending the plaintiffs’ demand, 
the court remarked: “From the com 


mon sense angle it is clear that, 


regardless of whether any chattels re 


main to be inspected, that does not 
affect the giving of evidence by wit 
nesses as to their knowledge of the 
value of what was destroyed 

The the 


clause is to avoid delay and confusion 


very purpose of appraisal 
at trial on the issue as to the amount 
of damages . 

The court granted a partial sum 
mary judgment to the plaintiffs and 
translated their request for an ap 
praiser into a request for the appoint 
ment of a disinterested umpire, a 
within the 
\s to the propriety of enforcing the 


“The 


having drawn the clause 


course court’s purview. 
policy clause, the court said: 
companies, 
and being in a position to derive bene 
fits therefrom, must reciprocally have 
such enforced them.” 

Drescher et al. v. Excelsior Insurance 
Company of New York et al. United 
States District Court for the District 
of New Jersey. November 4, 1960. 
10 Fire AND CASUALTY CAsEs 596, 


clause against 


1LjJ— January, 196] 





LiFE 
LIFE INSURANCE REPORTS 
Summaries of Selected Decisions 
Recently Reported by 


CCH 


Insurance Contract Language— 
Rule of Construction 


In spite of the fact that ambiguous or 
inapposite language in an insurance 
policy must be construed against the 
insurer, the pre-eminent rule requires 
that some meaning be given to each 
sentence in the policy according to its 
natural signification in the context of 
the insurer's manifest intention. Wis- 
consin. 


by the 


An 
plaintiff's widow for the recovery of 
$20,000 as 
group life policy issued by the defend 
ant. The decedent was the president, 


action was initiated 


his beneficiary under a 


general manager and_ controlling 


stockholder of an iron and metal com 


pany, which was a member of an 
association of firms similarly engaged. 
On October 21, 1957, the decedent’s 
company made application through 
the the de- 


fendant insurance company requesting 


business association to 
that the decedent and two other em 
ployees be issued life insurance. The 
defendant issued its group life insur 
ance policy on April 23, 1958, effective 
as ot March 2 
on \pril LE, 1958. 

The 


provision of the poli y: 


1958. The insured died 


insurer answered with the 


“Each eligible Employee is to be 
the date he 
provided that no Employee 


insured from becomes 
eligible ; 
who is not actively at work perform- 
ing all of the duties of his employment 
with the Employer Member at his 
customary place of employment on 
the date his insurance is to become 
effective shall be insured until he re 
turns to active work and the perform 


ance of all such duties 


Life, Health—Accident 


An affidavit to the effect, in part, 
that the decedent had been hospital- 
ized from February 21, 1958 to April 
1, 1958, was produced by the defendant 
in support of a motion for summary 
judgment. The 
that the not 
actively at work performing all the 
duties of his employment on March 1; 
that he did not return to work subse 
to that date; and that he was 
not and had never been eligible for 
the benefits provided by the 


insurance company 


alleged decedent was 


quent 


group 
policy. 

Counter affidavits by the plaintiff 
stated that the insured, as chief execu- 
tive of the company, had charge of 
making policy, setting prices, con- 
tacting sellers and buyers and super- 
vising other employees in the conduct 
of the business. He was not, the plain 
tiff averred, required to perform any 
specific duties, to devote any particu- 
lar time or attention thereto, to work 
prescribed hours or to be in attend- 
ance at the company premises. He 
could and did perform his duties from 
any place he chose and, in fact, on 
many occasions performed his duties 
from his home and from other cities 
where he might be. Finally, the plain- 
tiff alleged that her husband had been 
actively at work and had performed 
all the duties of his office during all 


the period that he was in the hospital. 
The trial court denied the defend- 
ant’s motion for summary judgment, 
and the defendant appealed. 
The 


seeking 


Wisconsin Supreme Court, 
fact 
judgment 


1898 


the material issue by 


which summary could be 


denied, alluded to an supreme 
this 


touchstone for the interpretation of 


court decision which contained 


policy language: and the rule 
that where there is no uncertainty as 
to the meaning of the words used in 
the contract, and where such uncer- 
tainty exists but there is no extrinsic 
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evidence or circumstance bearing on 
the subject to be considered in deter 
the meaning attributed to 
them by the parties when the con- 


mining 


tract was made, the proper interpreta 
tion of the words and construction of 
the contract are solely for the court.” 

In the present case the court found 
the policy unambiguous. By its view 
the difficulty lay in applying the ap 
parent meaning of the words to the 
instant fact situation, a difficulty which 
“does not create an ambiguity in the 
language of the policy even if ineptly 


drawn.” 


the nature of the 


decedent's employment could not be 


Evidence as to 
used to create an ambiguity where 
there was none otherwise. The master 
policy was not negotiated and agreed 
to by the parties with the facts pecul 
iar to the decedent’s occupation in mind. 


The that 
the reason for the employment condi 


supreme court observed 
tion effectuating the policy was that 
no medical examination was required. 
The test of an employee's reasonably 
good health was, in the court’s mind, 
As to the decedent’s 
regular place of employment, the court 


a reasonable one. 


commented: 


“It is stated the employee was not 
required to perform any specific duties 
and he performed all his duties while 
To construe the 
that 


place of 


in the hospital. 
words of the contract to mean 
this employee’s customary 
employment was in the hospital, or 
wherever he happened to be at any 
the 
meaningless. 


given moment, would render 


the 


Some meaning must be given to each 


clause in policy 
sentence, phrase, and word used, and 
when this may fairly and properly be 
done, no part of the language used 
can be rejected as superfluous or un- 
meaning. This is an important and 
familiar rule of construction.” 
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Finally taking up the plaintiff's 
contention that the decedent was cov 
ered because he returned to active 
work and there was no requirement 
that he return to his customary place, 
the court ruled that in the context of 
the “return to 
means a return to the customary place 
of employment. The status of the de 


March 3 


He was in 


whole clause work” 


was no different on 
March 1. 
“There was no 
March 3rd 


the meaning of the policy.” 


cedent 
than it 
the hospital. 


Was on 
return 


to active work on within 


Ordering dismissal of the complaint, 
the court summed up: 

“While insurance contracts drafted 
by insurance companies are strictly 


construed against the company, the 


rule does not mean that violence may 
be done to the language of the policy. 
Construing an insurance contract or 
any other contract does not include or 
mean making a new contract for the 
Travelers In 
Wisconsin Supreme 
1960. 4 LiF 


parties.” —Rabinovitz v. 


surance Company 
Court. November 4, 


Cases (2d) 1213. 


Reinstatement of Policies— 
Date of Effect Disputed 


The insured failed to recover for his 
illness and medical expenses when it 
was shown that the insurer's approval 
of two policies offered for reinstatement 
was executed less than ten days prior 
to the incidence of the insured’s sick- 
ness, exempting the insurer from lia- 
bility by statute. Illinois. 


The had 


medical and surgical expense policy 


plaintiff been issued a 
and a business and professional acci- 
dent and sickness policy by the de- 
Both of 


January 1, 


fendant insurance company. 
the 
1958, by the plaintiff's failure to pay 
On March 26, 1958, 
brother 


policies lapsed on 
the premiums. 
the 
check to 


plaintiff's delivered a 


the defendant’s general 
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agent covering the premium arrears. 
On April | 
delivered to the defendant's agent ap 


the brother made out and 


plications for reinstatement for each 


of the lapsed policies. These were 
sent to the underwriting department 
of the 
on April 8, were approved. A 
for the premiums was then sent to the 
The illness for 
plaintiff brought claim began on April 
16. The that the 


claim was not payable under the terms 


defendant’s home office and, 


receipt 
the 


insured. which 


insurer contended 
of the policy and by the explicit provi 


sions of the Illinois Insurance Code. 
The statute was incorporated in both 
policies as follows 


“REINSTATEMENT 


Company or such agent requires an 


if the 


application for reinstatement and is 
for the 
premium tendered, the policy will be 


sues a conditional receipt 
reinstated upon approval of such ap 
plication by the Company or, lacking 
the forty-fifth 
day following the date of such condi 


such approval, upon 


tional receipt unless the Company has 
previously notified the Insured in 
writing of its disapproval of such 


application. The reinstated policy 


shall 


such accidental injury as may be sus 


from 


cover only loss resulting 


tained after the date of reinstatement 
and loss due to such sickness as may 
begin more than ten days after such 
date.” 

The insured advanced three theories 
by which he sought to avoid the ten 
day grace period accorded the insurer 
by statute: First of all he urged that 


the applications for reinstatement 
the 


that such appli 


contained a request to reinstate 
policies as of \pril a 
cations constituted an offer to feinstate 
which was accepted by the company ; 
and that, therefore, the parties agreed 
to reinstate their contract from April 
1. The appellate court noted simply 
that this argument ran counter to the 
clear provisions of the statute and of 
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the policies. “Te adopt plaintiff's con 
tention it would be necessary to rule 
that he had the right to alter the pro 
visions of the policies and determine 
the effective date of reinstatement.”’ 


Secondly, the plaintiff submitted 
that the language of the policies was 
ambiguous and susceptible of several 
The 


one, namely, that reinstatement be 


constructions. court read only 
came effective upon the approval of 
the insurer. 


Finally, the plaintiff argued that he 
had paid, and the defendant had ac 
cepted, the full amount of the pre 
miums required for reinstatement; 
that in so doing, the policies were re 
instated for one year with the policy 
\pril 1, 1959, and for three 
months for the policy expiring July 
1, 1958. The plaintiff maintained that 
he was entitled to be insured for the 


expiring 


entire year under the annual policy 
and for a full three months under the 
quarterly. He suggested that the only 
way in which he could have received 
the full had 
paid was if the policies were rein 
stated as of \pril 1, 1958. He could 
not, the plaintiff proposed, be re 
quired to pay for insurance for the 
April 1 and April 8 
when the company would not accept 
The court remarked: “This 
plaintiff 


coverage for which he 


peri xl between 


the risk. 
is an interesting proposition ; 
might be able to require the company 
full 
term of the policies running from the 


to afford him coverage for the 


date of reinstatement. But that issue 
is academic here; the question to be 
determined is when coverage begins, 
not when it terminates. it seems 
to us it would be illogical to rule that 
because it did approve plaintift’s ap 
[the 
lost the benefit of the ten-day period 


plications it insurer] thereby 
specifically reserved to it in the rein- 
statement provision. We hold that 
reinstatement became effective as of 


the date of approval of the applica- 
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tions, and since plaintiff’s illness be- 
gan within ten days following the 
date of reinstatement, he is not en 
titled to the benefits of the policies. 


A dissenting opinion noted that in 
the application for reinstatement the 
insured specifically requested the com- 
pany to “reinstate 4/1/58.” The off- 
cial receipts of the company indicated 
that the policies were paid to April 1, 
1959 and July 1, 1958 respectively. Of 
this the dissenting justice said: that it 
“would seem to support the inference 
that the date of reinstatement 
thereby agreed to become effective on 
April 1, 1958. The illness in question 
occurred more than ten days after this 
date of reinstatement, on April 16, 
1958, and would therefore be covered 


Was 


under the policies. 

“A contrary interpretation of the 
policies would permit the insurance 
company to be paid for a period of 
eight days without assuming any risk 
whatsoever. It is well established 
law that where a policy of insurance 
is susceptible to two constructions, 
the one that is more favorable to the 
insured and which would not amount 
to a forfeiture as to the benefits should 
Siegel v. 
Illinois Appellate 
1960. 4 Lir 


be adopted.” Continental 
Casualty Company 
Court. November 3, 
Cases (2d) 1202. 


Rehearing Granted— 
Prior Decision Reversed 


When double indemnity was allowed 
to the plaintiff for the insured, who had 
died of a cerebral thrombosis a month 
after his office records were burned, a 
rehearing was granted the defendant 
insurers and the prior judgment was 
reversed. Texas. 

The Texas Supreme Court has 
withdrawn its opinion of April 6, 1960 
(4 Lire Cases (2d) 899; reported in 
the August, 1960 issue of THe INsurR- 


ANCE LAW JOURNAL, page 518), and of 
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“external, 


October 5, 1960 (4 Lire Cases (2d) 
1187), both of 
plaintiff, guardian of the minor bene 


which favored the 
ficiary, and awarded her double in- 
demnity for the death of the insured. 

Upon rehearing, the court disal 
lowed double indemnity and upheld 
the defendant insurers’ contention that 
the death of the not 


solely by 


insured 
“external, 


Was 
caused violent 


and accidental means.” 


On the morning of December 4, 
1953, a fire occurred in the building 
where the insured had his office. He 
was observed watching the fire and 
upset. 
she 


appeared to be nervous and 
The plaintitt testified that saw 
the insured in the the 
day of the fire and that she noticed a 
slight limp in his right leg. 
complained of a headache. His condi 
tion deteriorated to the point where 
he lost his extremities. 
On the 22nd of December he was ex 


afternoon of 


He also 


sensation in 


amined by a neurologist who com- 
mitted him to a hospital on the 25th. 
Ten days later a neurosurgeon op 
erated on the brain, 


three days after the operation, some 


insured’s and 
34 days after the fire, he died. 

The Court of Civil Appeals affirmed 
the trial the 
plaintiff against two insurers, both of 


court’s judgment for 
whose policies prov ided for double in 
the 
violent accidental 

LIF] (2d) 283.) 


The pertinent provision of the prin 


demnity in event of death by 
and 
means.” (4 CASES 
cipal defendant’s policy reads: 

“On receipt of due proof that the 
death of the Insured occurred in con- 


sequence of bodily injuries effected 


‘solely through external, violent and 


accidental means, of which (except in 
the case of drowning or of internal 
injuries revealed by an autopsy) there 
is a visible contusion or wound on 
the body, and that such death oc 


curred within sixty days after such 
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injury was sustained, and as a direct 
result thereof, independently of any 
other cause, the Company will 

pay to the beneficiary or bene 
ficiaries under this policy . 
DOUBLE THE FACE AMOUNT 
OF THE POLICY.” 


The other policy’s provision was 


materially the same . 


The supreme court adopted the ma 
jority opinion favoring the plaintiff 
and affirming the court of appeals on 
\pril 6, 1960 (cited above). The de 
fendants’ motion for a rehearing was 
overruled by a reduced majority on 
October 5, 1960 The 


present opinion reversed the earlier 


(cited above). 


findings and rendered judgment for 
the defendants with these observations : 


“|The decedent’s physician] was of 
the opinion that ‘the thing that set off 
the chain of reaction that produced 
this condition was probably “psychic 
trauma” 
the 


’, and that ‘the fire produced 


reaction in his mind, which is 
capable of producing damage to the 
cells tissue not only in the brain, but 


other organs.’ 


“The insured was not in the build- 
ing at the time of the fire. He viewed 
it from a safe distance. He was in no 


personal danger and_ suffered no 


fright. 
favorable to the respondent, it must 


Regarding the evidence most 
be conceded that the fire or the act of 
viewing the fire was but a remote 
the death. The 
psychic trauma was brought about by 


cause of insured’s 
the anticipation on the part of the in 
sured that records of personal prop 
erty located in the building were 
being damaged or destroyed and by 
the natural concern over the loss of 


the contents of his office.” 

Numerous citations by the plaintiff 
death through 
inhalation, 


involving accidental 


fright, overexertion, 


gas 


poisoning and asphyxiation were 


In all 


treated severally by the court. 
but one, the court noted, there was 
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some sort of physical force or impact 
applied to the with ulti- 
mately deadly effect. The exception, 
Pierce v. Pacific Mutual Life Insurance 
Company, 7 Wash. 2d 151, 109 P. 2d 


322, concerned death by fright and 


decedent 


mental shock due to the anticipation 
of an impending automobile collision. 
The insured suffered a fatal stroke 
and the court held that mental shock 
unaccompanied by physical impact 
was sufficient to constitute accidental 
means. It did not appear, however, 
that the policies in dispute contained 
the condition of “external, violent and 
accidental means.” 

On this occasion, the supreme court 
declared that it is a clear connotation 
of the policy language that exterior 
physical force, however slight, be ap- 
plied to the insured. The plaintiff had 
invoked three decisions in which re- 
covery was permitted parties injured 
from mental caused by the 
wrongful acts of others. The court 
replied, “We do not at all disagree 
with that We do not 
however, that this rule applicable in 


shock 


rule. agree, 
tort law is to be followed in determin- 
ing the rights of parties under con- 
tractual provisions. We have found 
no case nor have we been cited to one 
that allows the terms of these policies 
to be construed as contended for by 
[the plaintiff |.” 

The chief justice and three associate 
justices dissented from the new opin- 
ion and filed the majority opinion of 
April 6, 1960, in which it was deter- 
mined that the fire which caused the 
trauma was external, violent and acci 
dental, that the trauma which caused 
the thrombosis 
that the 
“The ‘violent’ 
trauma and its ‘violent’ effect in caus- 


accidental, and 
death. 
psychic 


was 
thrombosis caused 


force of a 


ing physical bodily injury is settled. 
, Pan American Life Insurance 
Company et al. v. Andrews et 
Texas Supreme Court. November 
1960. 4 Lire Cases (2d) 1253. 


vir. 
a, 
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AUTOMOBLIE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Evidence Withheld— 
Supreme Court Reverses 


When the last paragraph of a medical 
report was deleted by a defendant's 
insurance carrier and withheld from the 
plaintiff's attorneys, the supreme court 
ordered a new trial—in spite of the 
fact that the deletion, when discovered, 
was not objected to. Illinois. 


The plaintiff, a minor, suffered in 
juries in an automobile accident and 
was awarded $2,000 in the suit against 
the negligent party. The judgment 
was affirmed in the appellate court, 
and the supreme court granted leave 
to bring the cause of inadequate dam 


ages on appeal. 


The accident occurred in June of 
1955 when the plaintiff, then six years 
old, was thrown from the rear seat of 
her parents’ automobile as it was 
struck by the defendant’s vehicle. Ac 
cording to the testimony of her par 
ents, the plaintiff was unconscious for 
a moment or During the next 
few days she suffered headaches and 


two. 


stomach pain. The family physician 
found nothing but a few 
bruises. In mid-August, as the family 
was returning from a trip to North 
Dakota, the plaintiff went into con 
vulsions in the automobile. 


wrong 


In Sep- 
tember she suffered two more seizures 
and was hospitalized. Again the family 
physician could find no cause and re 
ferred the case to a neuro-physiologist, 
a specialist in electroencephalography 
and epilepsy. His examination re 
vealed nothing. 


In February, 1956, at the request of 
the defendant’s insurer, the plaintiff 
was examined by a neuro-surgeon, 
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who recommended another series of 
This time the 
encephalograms showed a condition 
The 


neuro-surgeon mailed a written report 


tests by the specialist. 
called “spike seizure discharges.” 


to the insurance company setting forth 


the results of his examination. The 


last paragraph of the letter contained 


what the 
With 


some 


such phrases as: 
cause might be | 
the 
two months previously and with her 


cannot say. 


accident having occurred 
having suffered a head injury which 


caused her to be unconscious tor 2 
brief period, | cannot see how the two 
Though this 
may be merely coincidental, and the 


child 


convulsive seizures even 


can be separated. 


have suffered 
without the 
injury, | cannot honestly say that we 
the and 


might possibly 


can separate accident her 


seizures.” 


\n insurance adjuster deleted this 
paragraph from a copy of the report 
and sent it to the plaintifft’s parents. 
At the trial the neuro-surgeon stated 
as his opinion that the plaintiff's con 
dition was not connected with a blow 
on the head such as she had sustained 
He fur 
ther opined that the encephalogram is 


in the automobile accident. 


not a reliable test for epilepsy. Cross 
examining the doctor, the plaintiff's 
attorney sought to discredit the sur 
testimony by that 
after his examination of the plaintiff 
he had ordered encephalographic tests 
to be made. An the 
that the 
examination was outside the scope of 


geon’s showing 


objection on 
ground attempted cross 
the hypothetical educed by the direct 
examination was sustained. The plain 
tiff the 
witness to impeach his evidence. Ad 


called surgeon as her own 
mitting that he had ordered the tests, 
the witness produced a copy of his 
letter to the insurer which the plain 


tiff’s counsel asked to read. 


The first complaint of the plaintiff 
is that prejudicial error was committed 
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the cross-examination 


of the medical witness. Objections to 


in restricting 


the questions about diagnosis and the 
plaintiff's medical history were sus 
tained against the 
grounds that the surgeon’s direct tes 
timony was hypothetical. Of this the 
supreme court remarked: “We think 
the trial court should have permitted 


her counsel on 


a wider latitude in the cross-examina 
tion of this important witness; and 
that in view of later developments, 
whereby it appeared that an incom- 
plete and misleading copy of his re 
port had been delivered to the plaintiff, 
it was error to deny the motion for a 
new trial. The rule is, of 
familiar one that cross-examination 
f witness should be confined to 
matters brought out upon the direct 
{| Citation.| But in deter 
mining the scope of the ‘matter’ testi 
fied to on direct examination the rule 


course, a 
or a 


examination. 


is not to be given a narrow or techni 
cal application. This is especially 
true with respect to expert testimony 
on matters not within common knowl 
edge and experience.” 

The defendant pointed out that the 
plaintiff's attorneys, after they had 
discovered the deletion, made no at 
tempt to question the witness about 
the paragraph and its patent incon 
sistency with his testimony at trial. 
If they had done so, the present court 
observed, and if the witness had not 
the letter, 
it could have been put in evidence on 
rebuttal. 


admitted the statement in 


“Under ordinary circum 
stances the failure to seek or obtain 
the 


leave nothing for this court to review ; 


any ruling upon matter would 
and the exercise of discretion by the 
trial court in denying a new trial could 


not be disturbed. 

“The present case, however, involves 
the 
affirmative misconduct by the insurer 


interests of a minor, as well as 


of the opposite party. The-court has 
a duty to see that the rights of an 


Automobile 


infant are adequately protected, and 
is bound to notice substantial irregu- 
larities even though objections are 
not properly presented on its behalf. 

If a litigant or his representative 
engages in conduct so prejudicial and 
that the 
receive a fair 
stand 
rioration, this court 


reprehensible other party 
trial and the 
without dete- 
will 
consider assignments of 


cannot 
judicial process 
review and 
error even 
though no objection was made and 
no ruling made or preserved in the 
trial court ”’ 

Ordering a new trial, the court ex 
postulated: 

“We cannot condemn too strongly 
the conduct of whoever was respon- 
the deception attempted 
Muscarello v. Peterson. W\linois 
Supreme Court. December 1, 1960. 21 
AUTOMOBILE Cases (2d) 572. 


sible for 


here.”’ 


Rear-End Collision— 
Respondeat Superior 


In an action for damages arising from 
assault and battery following a traffic 
accident, the employer of a vehicle op- 
erator shall not be held liable for his 
employee's tortious conduct unless that 
conduct is essayed in the furtherance 
and service of the employer's interests. 

Virginia. 

This appeal rose out of a traffic ac- 
cident and subsequent altercation in- 
volving the plaintiff's husband and 
the defendant’s employees, drivers of 
the defendant’s mobile lunch counters. 

The plaintiff was riding as a pas 
senger in a car operated by her hus 
band. As they were waiting in their 


car for a red light to change, they 
were struck from behind by a truck 
owned by the defendant and operated 


by his employee. Although no appar 
ent damage was done, the husband 
felt constrained to address some dep 
recatory remarks to the truck driver 
and his companion, which he did in a 
forcible and 


allegedly objurgatory 
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manner. As the plaintiff's husband 


was returning to the car the truck 
driver and his friend—not an em 
ployee of the defendant out of 
the truck and approached him. An 
argument ensued as to the cause of 
the accident, and the plaintiff con- 
tributed to it f inside the car. 


got 


from 
Finally a scuffle took place among the 
three men. No blows were struck and 
the combatants soon separated. 


\bout this time a truck 
owned by the defendant and driven 
by his employee crashed into the first 
truck, which in turn crashed into the 
plaintiff's automobile. Again the dam- 
age was not serious, and again the 
plaintiff's husband remonstrated with 
the incautious driver. In the mean- 
time the plaintiff and her brother had 
gotten out of the car, and when the 
skirmishing began again, the plaintiff 
tried to intervene and was injured. 
The violence subsided and the par 
ticipants returned to their vehicles. 
The plaintiff and her husband stopped 
at a filling station and notified the 
police, who picked up the two drivers 
and their friend. 


second 


A reconstruction of the facts re- 
vealed that the defendant truck drivers 
and friend had been together earlier 
in the day, that the drivers had “a 
couple of beers’ each, and that the 
friend had been drinking vodka. At 
the conclusion of the plaintiff’s evi 
dence in the trial court, the defendant 
employer moved the court to strike 
the assault and battery evidence as to 
him on the ground that no agency 
him and the codefendants 


had been shown in that regard. The 


between 


court enacted this motion only with 
respect to the second driver who was 
himself absolved of liability for any 
injuries to the plaintiff resultant from 
the automobile accident. 


In the first of two verdicts the 
plaintiff was awarded $100 against 


the employer and the first driver for 
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their negligence in connection with 
the collision. In the second the plain- 
awarded $3,000 
against the employer and both drivers 
for the assault and battery. A verdict 
of $540 against the 
friend for accosting the plaintiff when 
she tried to stop the fighting. Later 
the court put the plaintiff on terms 
either to remit $750 of the verdict or 
submit to a new trial limited to dam 
The plaintiff excepted on the 
grounds that the verdict was not ex 


tiff was damages 


Was assessed 


ages. 


cessive and the defendants excepted 
on the grounds that $2,250 was still 
excessive, The plaintiff paid the $750 
under protest and the employer ap 
pealed from the verdict. 

Two questions emerged from the 
assignments which the supreme court 
framed in this language: “(1) Was 
[the first driver] acting within the 
scope of his employment when he 
participated in the assault upon [the 
plaintiff]? (2) Was the reduced ver 
dict of $2,250 the in 
juries [the plaintiff] sustained in the 
assault ?” 


excessive for 


Reversing the judgment as to the 
defendant employer, the court ruled 
that while it is possible for a servant 
to commit assault and battery in the 
supposed execution of his 
the present 
present such a situation in fact: 


master’s 


business, case does not 
“The fight was not the result of an 
argument as to who had the right to 


proceed Here the accident had 


occurred, and the controversy, which 
ended in 
caused the accident. By participating 
in the fracas, [the first driver] aban 


the scuffle, was over who 


doned the business of his master and 
engaged in an independent venture of 
his own to gratify his personal feel 
ings, and the relation of master and 
servant was for the time suspended.” 

Abernathy v. Romaczyk. Virginia 
Supreme Court of Appeals. Novem 
ber 28, 1960. 21 AUTOMOBILE CASEs 
(2d) 535. 
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PRODUCT LIABLITY 
Summaries of Selected Decisions 


Reported in This Field 


Defective Steering Mechanism— 
Auto Dealer's Liability 


To defeat a motion for dismissal the 
plaintiffs to a product liability suit in 
New Jersey must establish a prima-facie 
case by presenting sufficient proof from 
which the liability of the defendants 
could logically and reasonably be in- 
ferred. New Jersey. 


Suit was instituted for personal in- 
juries and property damage suffered 
the 19-year-old lost 
control of the car he had purchased 


when plaintiff 
from the defendant the previous month. 
The plaintiff was traveling at a speed 
of from 35 to 45 miles per hour when 
he decided to move to another lane. 
He turned the steering wheel to the 
right and it “locked.” 
the 
might 


He stepped on 
that this 
the wheel, and 
jammed on _ the The 
jumped the curbing and hit a pole at 


thinking action 


gas, 
free then 
brakes. car 
the side of the highway. The car was 
damaged to the extent of $1,800 and 
the plaintiff suffered injuries. 

\ claim for breach of warranty was 
brought the auto manufac- 
turer and his dealer, and negligence 


against 
was charged to the manufacturer for 
a defective ball bearing assembly in 
the steering mechanism of the car, 
and to the dealer for the sale of such 
defective vehicle. 

The evidence showed that the plain 
tiff had on 
complained to the defendant dealer 
that the the 
wheel in the car purchased from the 


three separate occasions 


movement of steering 
dealer was uneven and accompanied 
\t the time 
of the accident the car had been driven 


by a “clicking” sensation. 


approximately 3,000 miles, over a pe- 
riod of about six weeks. 


Product Liability 


In the trial court the judge entered 
an involuntary dismissal of the war 
ranty charges based on the plaintiff's 
lack of privity, since the car had been 
purchased in the name of the plain 
tiff’s sister. That the plaintiff had 
the consideration for the 
purchase, that he had been the sole 


provided 


user of the car, and that his sister had 
taken title at the 
dealer’s salesman because of the plain 


the suggestion of 


tiff’s minority were not admitted as 
vy the trial judge. Allega 
tions of negligence against the defend- 
the 
grounds that the type of ball-bearing 


evidence bv 
ants were likewise dismissed on 


defect, a .03-inch flaw in the construc 
tion of one of the balls, could not have 
been discovered by the manufacturer 
or the dealer in the exercise of reason 
ably careful inspection. The appeal 
to the instant court asserts error with 
both defendants 


respect to and on 


both counts. 


Between the trial and the appeal to 
the superior court, the Supreme Court 
of New Jersey rendered its decision 
in Henningsen v. Bloomfield Motors, 
Inc., 32 N. J. 358, 413 (1960), establish 
ing the rule that an implied warranty 
of merchantability extends in favor 
of all persons who, “in the reasonable 
contemplation of the parties to the 
warranty, might be expected to be 
a user of the automobile.” The 
conceded that the inter 
rendered the lower 
and the de 
fense of lack of privity impotent. But 
that 
barred by lack of privity, the defend 
ants argued that breach of an implied 


come 
defendants 
vening decision 


court verdict incorrect 


granting the plaintiff was not 


warranty must be proved by a pre 
ponderance of probabilities, and that 
the plaintiti’s proofs were deficient in 
this respect. The court observed: “It 
is true, as defendants assert, that the 
mere ‘scintilla of evidence’ rule does 
not prevail in New Jersey, and that 


to enter an order of involuntary dis 
trial 


missal, the court need not be 
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faced with an utter absence of all evi 
dence of contradictory purport.” In 
view of the facts, however, that the 
plaintiff had called the 
dealer's attention to the steering de 


repeatedly 


fect, that experts for both sides found 
the possible cause of the wheel lock 
in an imperfect ball bearing, and that 
it might reasonably be inferred that 
the mechanical defect came into ex- 
istence before delivery of the auto 
mobile to the plaintiff, the superior 
court ruled that the plaintiff had made 
out a prima-facie case of breach of 
implied warranty and ordered a new 
trial as to that issue. 


With regard to the plaintiff's charge 
of negligence by the defendants, the 
court held that there was no duty 
incumbent upon the manufacturer to 
test the 
dealer to discover a faulty ball bear 


every assembly nor upon 


ing. But negligence may be inferred 
“not only from [the defendant deal 
er’s| refusal to 
even to examine the reported defect, 


failure or repair or 
but also from its representation to 
{the plaintiff] that the steering defi 
ciency should cause 
false 


was normal and 


him no concern. A statement 
negligently made, and on which justi 


fiable reliance is placed, may be the 


basis for the recovery of damages for 


injury sustained as a consequence of 
such reliance.” Hence “the trial judge’s 
dismissal should be affirmed only with 
respect to the alleged negligence of 
[the defendants| in failing to discover 
the defective ball bearing prior to de 

livery of the automobile to [the plain 

tiff}. With respect to the allegation 
of negligence premised upon [the de 
conduct after re- 
ceipt of a series of specific complaints 
from the infant plaintiff, a new trial is 
in order. and remand for 


fendant dealer’s| 


Reversal 
new trial is likewise directed with re 
spect to the asserted breach of war- 
ranty on the part of both defendants.” 

Pabon et al. v. Hackensack Auto 
Sales, Inc. Superior Court of New 
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Jersey. November 29, 1960. 21 AuTo- 


MOBILE Cases (2d) 452. 


Construction Machine Accident— 
Seller's Liability 


An attempt to recover from the seller 
of a dirt-loading machine failed when 
the injured workman did not allege 
facts as to the design, materials or 
construction of the loader sufficient to 
establish negligence as the cause of his 
injuries. North Carolina. 


The defendant, engaged in the sell 
ing and servicing of heavy equipment 
and machinery, sold a loader to the 
plaintiff's employer, a construction 
company. The machine was operated 
by the plaintiff in the work of remoy 
ing dirt to trucks for hauling, and it 
was expressly warranted to be fit for 
that function. There was also “a war 
ranty that the bucket attached to said 
loader would raise and lower itself 
only by manual activation or operation 
normal conditions.” 


under operating 


On the day of the accident the plain 


tiff had maneuvered the bucket into 
a digging position, “scooped the bucket 
partially full of damp dirt or earth,” 
and “immediately the 


bucket” to a position “approximately 


then raised 
level with the top of the radiator” so 
that it (the bucket) “could be driven 
to the left or to the right.” The plain 
tiff began at this point to drive back 
wards to the site of the truck-loading 
the loader 

violently, 
The 


operator was thrown out of his seat 


operation \s he did so 


canted forward “suddenly, 


and without manual activation.” 


onto the hood. 


While this was 
bucket full of dirt 
loader, was raising and lowering itself 
and without manual 


“the 


said 


happening 
attached to 


automatically 
activation or operation on the part 
of the plaintiff.” The supporting arms 
of the librating bucket the 
lower portion of the plaintiff's body. 


crushed 
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Two allegations of negligence were 
advanced against the defendant: that 


he had attached or caused to be at 
tached to the loader “a bucket or load 
ing device which improperly balanced 
; and that he had attached 


the bucket in such a way that it raised 


said loader” 


and lowered itself automatically, ren 
dering the machine inherently dan 
gerous. 

Hearing on the defendant’s demur 
rer to the amended complaint, the 


North 


marked the lack of privity 


Carolina Supreme Court re 

between 
the plaintiff and the warrantor of the 
The of Torts 
was cited by the court to this effect 
chattel made by a 


third person which is bought 


machine, Restatement 
‘A vendor of a 
as safe 
for use in reliance upon the vendor's 
profession of competence and care is 
subject to liability 
caused by the vendor’s failure to ex 


for bodily harm 


ercise reasonable competence and 
care to supply the chattel in a condi 
tion By this rule lia 


bility turns on whether or not the 


safe for use.” 


seller could have, with reasonable 
care, discovered the dangerous condi 
tion. In the present case, the seller 
was not the manufacturer of the ma 
chine—nor did he sell the machine to 
the plaintiff, but rather to his em 
ployer. The plaintiff alleges that the 
loader was in some manner assembled 
by the defendant, but, in the words 
of the court, “nothing alleged indi 
cates this was done otherwise than in 


the manner prescribed by the manu 


facturer.” The employer construction 


had 
for nearly a year and one-half before 


company maintained the loader 
Nothing in the allega 
that it had tilted 
forward during that time or that the 
assembly had gone out of 
In addition, there was no evi 
had either 
loader, or 


the accident. 
tions shows ever 
bucket 
control. 
dence that the defendant 
inspected or serviced the 
had been requested to do so, after the 


date of sale. 


Product Liability 


In this wise a prior supreme court 


opinion reads negligence is 
not a fact in itself, but is the legal 


result of certain facts. Therefore, the 
facts which constitute the negligence 
charged and also the facts which es 
tablish such negligence as the proxi 
mate cause, or as one of the proximate 


causes, of the injury must be alleged.” 


Finding that defects in the design, 
materials or construction of the loader, 
relation between 


is well as a causal 


such defects and the accident, were 
indispensable to the plaintiff's case, 
the court affirmed the judgment for 
the defendant and concluded that the 


plaintiff's allegation that the loader 


was improperly balanced must be 


an opinion of the pleader 
Vorth Equipment 


deemed 

Wyatt v Carolina 

Company. North Carolina 

November 23, 1960. 11 
Sz. 


Supreme 
NEGLI 


Court. 


GENCE Cases (2d) 12 


Wrongful Death of Minor— 
No Liability for Breach 


Parents of a decedent child were denied 
their cause for recovery ex contraciu 
advanced on the strength of a statutory 
amendment to the ‘Wrongful Death 
Act’’ when the amendment was ruled 
inapplicable to the ‘Death of Minors 
Act"’ as it was intended by the Florida 
legislature. Fifth Circuit. 


The case at issue pivots upon the 
Florida's 
wrongful death statutes and, in par 


juridical construction § of 


ticular, upon a legislative amendment 


to one oft them. 


aged six 


a 


The plaintiff's daughter, 


years, was warming herself near an 


electric heater in their home in Tampa, 
Florida. 
coat burst into flames, inflicting severe 


Suddenly her chenille house 


burns over her whole body. After two 
weeks in the hospital the child died. 
The father of the decedent sued the 


retailer of the inflammable garment 


ne 


for $75,000, alleging that it had been 
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treated with a combustible material 
making it inherently dangerous when 
The 
complaint embraced counts of breach 


worn by anyone near a heater. 


of implied warranty and of negligence. 
The plaintiff averred that the retailer 
offered the housecoat as its own prod 
had 


degree of liability as a manufacturer. 


uct and thus assumed the same 


The district court directed a verdict 
for the defendant as to the count of 
negligence, and the plaintiff did not 
except from the ruling on appeal. 

Breach of implied warranty in 
wrongful death actions is governed 
by statutory law in Florida. The 
Wrongful Death Act, adopted in 1883, 
gives a right of action when the death 
of any person is caused by a wrongful 
act which would have entitled the de- 
cedent to maintain an action had not 
death The Survival Act of 
1823 allows the personal representa 
tive of the decedent to recover in the 
measure of the decedent’s entitlement. 
The Death of Minors Act, under which 
the plaintiff sued, was enacted in 1899. 


ensued. 


By this law, the parent suing may 
recover for the loss of services of the 
minor child and for the mental pain 
and suffering of the parents. The 
Florida Supreme Court has said of 
the statutes: 
in different rights for distinct injuries, 
and the damages are determined upon 
evidence of a different nature; there- 
fore two separate actions are provided 
for.” The may not be 
joined in the same suit, and the plain 


“These recoveries are 


two actions 
tiff to the present case brought sepa- 
rate actions against the defendant. 


The circuit court pointed out that a 
parent cannot under the 
Wrongful Death Act unless the par- 
ent is dependent on the minor or is 
an heir or devisee in a wrongful death 
suit brought by the administrator of 
the child’s estate. The Death of Mi- 
nors Act, on the other hand, purposes 
to “afford to parents as such, and in 


recover 
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their individual right, relief not al- 
lowed at common law or by the previ- 
ous statute [language of the statute].” 

Crucial to the plaintiff’s suit is an 
amendment to the Wrongful Death 
\ct [the “previous statute” above] 
passed in 1953, which “The 
right of actions as set forth in subsec- 
shall and 
contractu 


reads: 


extend to 
and ex 


tion (1) above 


include actions ex 


delicto.” 


purpose of the amendment to the older 


rhe plaintiff insists that the 


statute was to allow just such a suit 
as he brought in the case. 
Both sides attempted a divination of 
the motivation behind the amendment, 
which impressed the court as “‘specu- 
lation at The plain lan- 
guage and application of the amendment 
convinced the court that it modified 
only the Wrongful Death Act, which, 
as both the supreme court and the 
legislature had evidenced, was not to 
be construed in pari materia with the 
Death of Minors Act. 

\ffrming the judgment of the trial 
court, and denying recovery ex con- 
tractu under the Death of Minors Act, 
the circuit court said: 

“We realize that our construction 
of the law allows a dependent parent 
suing under the Wrongful Death Act 
to recover upon implied warranty ; 
that the same parent suing as a parent 
under the Death of Minors Act is not 
permitted to recover upon an implied 
warranty. This result is not neces- 
sarily anomalous. We have no license 
to say that it is strange for the Flor- 
ida legislature to broaden liability for 
wrongtul death, under sections 768.01 
and 768.02, when the decedent (adult 
or child) is survived by dependents. 
Section 768.03, applying to the death 
of minors only, operates without re- 
gard to the survivors’ being depend- 
ent on the decedent.”—Latimer v. 
Sears Roebuck & Company. United 
States Court of Appeals for the Fifth 
Circuit. November 29, 1960. 11 Nec- 
LIGENCE CAsEs (2d) 1260. 


present 


its airiest.” 
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Expense Account Rules 


Is Easy with 





HOW TO HANDLE 
EXPENSE ACCOUNTS 
IN 1961 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 


Send promptly copies of HOW TO 
HANDLE EXPENSE ACCOUNTS IN 
1961 at prices quoted below. (Remittance 


with order saves postage and packing charge.) 


1-4 copies, $1.00 ea. 10-24 copies, $ .80 ea. 
5-9 copies, $ .90 ea 25-49 copies, $ .70 ea 


50-99 copies, $ .57 ea. 


(] Remittance herewith [] Send bill 


() Quote special low prices on larger quanti- 
ties for good-will distribution—with our 
imprint at no extra charge. 


Signature & Title 

Firm 

Attention (hie dane wee 
Street & Number 


1117—-027 


City, Zone & State 
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Be Sure Expense Accounts Stand U 


How to Han 


EXPENSE ACCOUR 


The government is shooting the works 
on expense accounts. Rules are tougher! 
To find out what’s behind the crackdown, 
to make sure your expense accounts pass 
inspection and deductions stand up—here’s 
the help you'll need and use. 


For here is a complete, understandable 
explanation of the reporting and _ record- 
keeping requirements under current rules 
for both employers and employees. 


In this handy booklet, you'll find full 
text and complete explanation of federal 
expense accoumt tax rules, solutions for tax 
return problems, and sample records and 
forms for sound expense account manage- 
ment. A quick-reference check list outlines 
just what is deductible and nondeductible. Inte 
and answers about employer-employee expe 
avoid trouble. 


WRITE FOR YOUR COPIES 


\ 


A few copies or many—just tell us what » 
care of your requirements for good-will dist 
orders for 100 copies or more, you can have » 
cover—no extra charge. Use the handy posta 
insure prompt delivery. Price, $1 a copy. 


(Subscribers for CCH’s Standard Federal Ta 
Reports, Federal Tax Guide Reports—Contr 
Handybooks receive this book and should o 
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